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Introduction

Agricultural Marketing Law means the law relating to matters in connection with
trade and commerce in, or production, supply and distribution of, agricultural produce.
It also includes sale or purchase of agro-raw materials or foodstuff's or processed finished
products carried on, at a market place.

Century dictionary defines the term, ‘Agricultural’ as pertaining to, or connected
or engaged with agriculture.! While, Black defines the term ‘Marketing’ as the act or
process of promoting and/or selling products or services; or, the part of a business,
concerned with meeting customers’ needs; or, the area of study concerned with the
promotion and selling of products or services.? It includes all activities in connection
with the transport, grading, pooling, marketing and sale of industrial produce, whether
in the primary form or in semi-processed or processed form.* Therefore, in simpler
terms, Agricultural Marketing Law can be understood as the law dealing with legislations
enacted by an Act of Parliament or Legislature of any State of India by virtue of Article
246 of Constitution of India and relevant rules and regulations made ther;aunder,
concerning the market of agricultural commodities and/or produce. Innumerable
legislative enactments by the Union & the States in India have time and again categorized
and listed agricultural produce.* Produce as such can be understood as product/(s) of
natural growth, labor, or capital, especially agricultural products.’

The framers of our Indian Constitution have not used the term ‘Agricultural
Marketing Law’ directly anywhere in the text of the law of the land. Nevertheless, the
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marketing of agricultural produce has now become an industry. Certain aspects of this
industry are regulated ejther by the Union or by_the States as per the doctrine of distribution
of legislative powers. Numerous entdes can be found in Schedule VII of subject matters
pertaining to agricultural marketing distributed in all three lists.

The Constitution of India, 1950 envisions India, that is, Bharat to be a Union of
States® which means a Federation of States.” Exclusive powers of promulgation of
statutory laws are conferred on the Parliament of India and on the Legislature of each
State under Article 246 (1) and (3) respectively, to be exercised over a designated territory,
thereby, hinting at its federal character. However, Schedule VII, thereto, carved out of

‘ Article 246 decentralizes this function of law-making, by listing out entries of various

subject matters in three different headings, namely Union List?, Concurrent List®, and
State List!°. Federalism seeks to draw a balance between forces working in favor of
concentration of power in the Centre and those urging a dispersal of it in a number of
units.!! Part X1 of the Constitution of India encompasses legislative and administrative
relations between the Union and the States. Our Indian Constitution has demarcated the
legislative and administrative powers between the Centre and the States quite minutely
by way of the three lists mentioned in Schedule VII. Qur Constitution makers perceived
this scenario of drawing a balance between Centre and States aimed to be filled with
challenges, as well as, at the same time, with opportunities in the field of agricultural

1

marketing.

Are all the stakeholders (including but not limited to agriculturists, middlemen
like commission 'agents' or licensed traders, producers or manufacturers, warehouse
entrepreneurs, wholesalers that might inclede processors, exporters, bulk retailers, end-
user, etc., retailers, consumers) in the agricultural marketing industry ready to move
from chance-based agro-marketing system, that is, the mandi system to choice-based
agro-marketing system, that is, liberalized alternative markets? Are the stakeholders
ready to make an attempt gradually from subsistence to commercial use of agricultural
produce, where there will be an emphasis on market-driven production rather than
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production for subsistence, where price control will depend on market forces, or where
privatization of agro-economy might lead to increase in overall GDP?

This chapter will aim to explain the constitutional basis of agricultural marketing

of, trade and commerce in, any declared essential commodity' in the public interest.

Constitutional Perspective

The fabric of the Indian federal system stands on three pillars, namely, a strong
Central Government (which includes legislative, financial, and €mergency powers), a
flexible federal system, and cooperative federalism.”® Parliament of India has exclusive
power to make laws with respect to any matter not enumerated in Concurrent or State
Lists by way of residuary powers of legislation.” The phraseology of certain entries in
List I and List I have in itself extended the scope of Union’s power to legislate over
subject matters including, but not limited to, industries, oil fields, mineral oil resources,

" other liguid and substances, mines and minerals inter-state rivers, river valleys, fishing

and fisheries, salt, opium, higher educational professional institutions, etc.
Sarkaria Commission report! gives justification to the classification of entries in
the three lists. It states as under:

1. Certain aspects of a subject matter being of local concern, have been placed in List

I, but certain other aspects of the same subject being of national importance have
been put in List 1.

Ex:E. 13 & 32 ListIIr/wE. 44 List I

2. Some subjects of legislation in List I have been made expressly subject to certain
entries in List JIT. '

Ex: E.26 & 27 in List II are made subject to E. 33 List ITI

3.  Certain entries in List I have been made subject to entries in List I.

Ex: E. 2 in List I is subject to E. 2A in List I:
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E.33 List II is made subject to E. 60 List L

Certain entries in List II have been made subject to laws made by parliament.

E. 37, List I is made subject to a law made by Parliament.

5. Certain matters in List II can become the subject of exclusive ‘parhamel}tary

. legislation where Parliament makes a declaration of ‘public interest’ or ‘national

interest’ by law. E.17 List I is subject to E. 56, List],
E.23, List IT is subject to E. 54, List L. f
On a conjoint reading of the three lists of Schedule VII for the purposes o

interpretation of agricultural marketing law, entries could be classified as follows:

1. Entries of List II that are subject to List I;
2. Entries of List II that are subject to List IIT;
3, Entries of List IiI that are subject to laws made by Parliament.

Entry 1416 of List Il empowers the State to make laws rel.atin.g to agriculture. Th.us,
Upion has limited power when it comes to agriculture and imfgauon beca.use reg.ulatlf:;1
of land (Entry 18)"7 and water supplies (Entry 17)'® except for inter-state rivers, lies witl
the States. - . -
Another general entry in List I, of establishment & managemer.lt c'>f mdus.tnes, ]:1
is to say, Entry 24" is subject to entries 7% and 52* of List L. Certam 1f1dustnes can be
declared as controlled industries for the purposes of defense or prcisecutmn of the \l.v:; (.)r
in the public interest. The legal consequence of such framirfg of this entry;ashresu t ml;
the promulgation of the Industries (Development & Regulation) Act, 19512 w ercl ceed
industries that were earlier established and administered by the States wer.e dec a: as
controlled industries by the Union in the public interest. These controlla.‘l industries are
Jisted in the First Schedule of Act of 1951. It includes industry engage.d in m.anuzacturei

or production of any of the articles mentioned in the first sched.ule, mc.ludmg }lt nod
limited to, industrial machinery of jute, tea, sugar; agricultural; inorganic, organic an
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mixed fertilizers; sugar industry; food processing industries; vegetable oils and vanaspati,
etc. among many other industries. It can then be inferred that the subject matter of
industries lies primarily with the States; however, the Union may always declare any
industry as controlled industry by amending the schedule of IDR Act, 1951 in public
interest. On a similar footing, under entry 542 of List I, parliament is empowered to
regulate mines and mineral development to the extent to which it declares it expedient
in public interest to control the area; to the extent when there is no such declaration, the
matter lies with the States under entry 23% of List II. Likewise, with regard to industries,
the power is divided between the Centre and States, although the major responsibility in
this area rests with the Union by virtue of entries 7 and 52.

Entries 26% and 27% of List II relate to trade and commerce within State and
production, supply, and distribution of goods that includes both processed and agro-raw
materials, respectively, both entries are subject to Entry 33% of List I1I. The term ‘Industry’
used in entry 24 of List Il does not take within its scope what is contained in entries 26
and 27.%

Trade can be defined as:

1. The business of buying and selling or bartering of goods or services®; or,

2. Trade in its primary meaning is the exchanging of goods for goods or goods for
money; in its secondary meaning, if it is a repeated activity in the nature of business
carried out with a profit motive, the activity being manual or mercantile as distinguished
from the liberal arts or learned professions of agriculture.®

The word ‘commerce’ is defined as the exchange of goods and services, especially
on large-scale involving transportation between cities, states, and nations.*! If a person
buys goods with a view to selling them at profit, it is an ordinary case of ‘trade’. If the
transactions are on a large scale, it is then called ‘commerce’,* and if there is continuous
repetition of such transactions it will constitute a ‘business’.** Commerce essentially
involves an exchange or buying and selling of commodities.>*
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We can thus infer that the terms, ‘trade’ and ‘commerce’ have very wide connot'fltiorTs.
still, the framers of our Constitution thought it necessary to draft a specific entry lm Flst
1%, of markets and fairs, separately, that denotes a designated marketplace within .a
state’s territorial limits where the management or control of such a place would lie
exclusively within the domain of the States. Imposition of the levy, if any, by the states
{o collect, or exact, as to levy money can be exercised as a consequence of fentry 28 of
List IT, which, incidentally, does not find any similar mention anywhere else in the three
lists.

Black® defines a market as a
‘1. A place of commercial activity in which goods or services are bought and sold

<farmers market>
2. A geographic area or demographic segment considered as a place of demand for

particular goods or services.
3. The opportunity for buying and selling goods or services; the extent of economic

demand...

6. The price at which the buyer and seller of a security or commodity agree upon.

The term ‘market’ is commonly understood as a municipal market, private market,
or public market. As a noun, market is used to denote a franchise or liberty derived from
the municipality, or in some cases, it is held by prescription which presupposes .a grant
and may be granted to a public body ora private person, or it generally means a designated
place in a town or city to which all persons who wish to buy or sell articles there exposed
for sale.’” As a verb, the word market is equivalent to sell. ®

In view of this, it can be inferred that only the State has the power to legislate
establishment or control or management of any market area within its own tem'torif:!l
limits either by way of regulation or prohibition. Consequently, the Government of Infixa
has time and again circulated to the States Model Acts relating to agriculture and all.1ed
purposes. To cite one such example, the Model Agricultural Produce Marketing
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Committee Act of 2003 and Model Agricultural Produce and Livestock Marketing
(Promotion and Facilitating) Act, 2017, among many others, were circulated to States
so that they would then introduce the model framework in their respective jurisdictions
by exercising their legislative power. The Model Acts contained provisions that aimed
at increasing competitiveness in the agriculture supply chain, that provided farmers with
freedom of trade, commerce, and intercourse within its territory for their produce through
alternative marketing channels and to get fair remunerative prices (FRP), etc. Some
States have exercised their power, but, on the whole, there is no uniformity all over
India as States enjoy exclusive power to legislate on the subject matter of markets and
fairs.

Thus, establishment or control or management of any market area by the Union
would amount to encroachment in the domain of the State’s legislative powers. The
interpretation afforded to Art. 246(3) of the Constitution of India which starts with the
text, ‘squect to clauses (1) and (2) of Art. 246’ can be resorted to in cases only when the
conflict between legislative relations is irreconcilable. However, as a specific entry of
markets and fairs in entry 28 would not fall under the general entry of trade and commerce
in entry 26, applying the rule of harmonious interpretation, this conflict becomes very
well reconcilable. The entry of ‘markets and fairs’ falls within the exclusive field allotted
to the States. This principle of harmonious interpretation was applied by the Supreme
Court in the case of Calcutta Gas Company v. West Bengal®. The power to regulate
controlled or notified industries is not exclusively with the Parliament as evidenced by

other entries like entry 26 of List Il and Entry 33 of List ITI, apart from entry 8 orentry 24
of List IL%

Certain entries in List ITI are subject to the law made by the Parliament. The rationale
underlying the Concurrent List is that there may be certain matters which are neither of
exclusively national interest, nor of purely State or local concern. These matters are
such that both Centre and the States may have a common interest therein. The relevant
entry here is entry 33* which deals with both trade and commerce in, and the productjon,
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supply and distribution of products of controlled industry declared by Parliament to be
expedient in the public interest; of foodstuffs, of cattle fodder; of raw cotton; and of raw
jute. The scope of entry 33 thus becomes very broad. Wheat, wheat products, paddy,
sugar, and sugarcane fall under the term ‘foodstuffs’ 4 The term foodstuffs do not mean
only the final food product which is consumed but also includes raw food articles that
may after processing be used as food by human bei|ngs.“3 Ex. Turmeric, cashew nuts.
and seeds of fruits and vegetables relate to foodstuffs X Entry 33 of
List III supplements, to some extent, the Centre’s power under entry 52, List I, Under
clause a, even though control of certain industries may be taken over by the Union under

Seeds of food crops

. Entry 52, List], yet the trade, commerce, production, supply, distribution of such industry

falls in the Concurrent area. This means that insofar as the field is not occupied by the
laws made by the Union, the States are frce to legislate.

There is a mutual relationship between entry 33 of List III and entry 14 of List Il
which pertains to agriculture. As production of foodstuffs falls under the present entry
33, a big chunk of the field of agriculture is taken over by the concurrent list, plus
coupled with the rider that States can legislate only till such time the Centre exercises its
own power, thereby concentrating on the shared legislative power of regulating the
industry of agricultural marketing. The doctrine of occupied field as propounded by the
courts of this country is relevant in this case. If a subject matter is within the exclusive
competence of States, the Union legislature is prohibited from making any law in that
field and vice versa. The express words employed in an entry would necessarily include
incidental and ancillary matters so as to make the legislation effective.*

Entry 34% of List Il empowers both the Union and States to come with legislation
that deals with price control of goods.

Parliament may on a declaration in the event of scarcity of goods or in public
interest in any part of the territory of India discriminate between one State and another,

on imposition of restrictions to trade and commerce®” which otherwise ought to be free
by virtue of Art. 301 of Constitution of India.
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Judicial Interpretation vis-a-vis Agricultural Marketing System

The entries are to be regarded as ‘enumeration simplex of broad categories’ and

that the power to Iegislate on a topic of legislation carries with it the power to legislate 4
on the ancillary matter which can be reasonably included in the power given.® Therule §
of widest construction of an entry, however, would not entitle the legislature to make a

law relating to a matter which has no rational connection with the subject matter of the
concemed entry.*” Entries are to be interpreted broadly as these are not powers but fields
of legislation. It is the judicial policy to give the widest amplitude to the language of
these entries.®® The first principle in relation to the legislative entries is that they should
be liberally interpreted, that is, each general word should be held to extend to ancillary
or subsidiary matters which can be fairly and reasonably be said to be comprehended in
it. The second principle is that competing entries must be read harmoniously that is, to
read the entries together and to interpret the language of one by that of the other.s!

When an entry is in general terms in List IT and part of that entry is in specific terms
in List I, the entry in List I takes effect notwithstanding the entry in List I152 These
subjects which in one aspect and for one purpose fall within the power of a particular
legislature may in another aspect and for another purpose fall within another legislative
power.% If there is an overlap or it may appear that entries are in direct conflict with
each other then it is the duty of the Court to reconcile the entries and bring about a
harmonious construction.** For éxample, If there is an overlap between List ] and List IT,
List I will prevail by virtue of Art. 246 (1) non-obstante clause. If there is an overlap
between List I and List ITI, List I will prevail by virtue of Art. 246(1) hon-obstante clanse
and Art. 246 (2), where the exercise of the power of law-making of States under List IIT
is subject to List I thus, if there is an overlap between Union and Concurrent Lists, the
power of the States is subject to the Union List. If there is an overlap between List ITI
and List I1, List III prevails by virtue of Art. 246 (2) non-obstante clause. Further Art.
246(3) authorizes the States to legislate regarding matters in the State List but subject to
clauses (1) & (2) of Art. 246, which implies List II is subject to List I & II1. The non-
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obstante clause is the ultimate rule which is to be invoked only as a last resort, in case of
inevitable and irreconcilable conflict betwef-.n the gntries in the lists. It is only when
reconciliation between the conflicting entries should prove impossible then and only
then the non-obstante clanse in Art 246 is to be invoked to give primacy to Federal

power over the State or Concurrent power.” Every attempt by the court should be made

to reconcile the conflict. If only the conflict is irreconcilable, can then the Court apply
the doctrine of pith and substance to find out the nature and content of the legislation
dealing with the incidental encroachment and by invoking the non-obstante clause the
central legislation will eventually prevail. A piece of legislation need not necessarily fall

.within the scope of one entry alone; more than one entry may overlap to cover the

subject matter of a single piece of legislation.® The States are competent to legislate
with respect to matters in this List IIT subject to the rule of repugnancy contained in Art.
254 (Inconsistency between laws made by Parliament and laws made by the legislature
of States). .

As India is a federation of States, India has a strong Union coupled with great
economic potentiality because it may exercise all or any of the following powers in the
field of agricultural marketing law, namely, :

- Under entry 52 List I, it can control any industry;

- Under entry 33, List IIJ, it can control the products of controlled industries,
imported goods of the like nature, and important raw materials like cotton, jute,
and foodstuffs;

- Under entry 42, List I, it can regulate interstate trade and commerce;

- Under entry 33A it can fix weight and measures that have an impact on trade and
commerce;

- Under entry 34, List TII, it can exercise price control that is closely related to
entry 33 and many other important powers.

States too have some of the above legislative powers but are subject to Union’s
powers. However, harmonious interpretation by the courts has been afforded to specific
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