I iy

:;é,g'ﬁm@ MOME
nfelienceions

)

L




T ':."31'!' AR

RN

I .
A "‘:r:.‘p'..'ﬁ.‘ﬂ-'i’-";‘ﬁ.naﬂ‘ s g “u

- 1,

13,

. 15.

16.

Contents

‘Gender’ ~-A Blunder in I-Iu’ma:; Development!!

Dr. M. MadhuriIrene - : : 3
’Gerlldei."—;"_itﬁ.Zj[ST Century

Veddika P.Dutta . . - 17
Right to Abortion in India - A Matter of Reproductive Justice

Neha Sirigh 29
Protection Of Children’s Rights in Transnational Surrogacy Arrangements

Astha Srivastava - 45

Theotizirig Women's Reproducti've Rights &Reproductive Justice in India - An
Intersectit{gal_FeministiApproach '

Adya Aditi Samal 54
Human Rights Protection of Women at Workplace with Special Reference to
Mental Healthcare Act; 2017: An Empirical Study

Kulsum Haider & Neelam Faizan 73
Economié Justice for Women at Work: A Critical Analysis '

* Dr. Mofid‘Matiecha & Nishtha Acharya 91
Role of I‘ﬁ_di‘an Judiciary in Safeguarding the Human Rights of Women
V.B.Malleswari and V. Venu Madhav 99
Social Protection*of Women in India: A Study with Special Reference to Human
Rights :

Meeny Bala 113

Role of Judiciary in Realizing Human Rights of Homosexuals by Applying
International Human Rights Law

Nivedita Ghosh 120
The Bride’s Quest for Justicer A Critical Study of Violence against Women in
NRI Marriages

Simarpreet. Kaur Billing ) 131

A Study on Human Traffiéking against Women and Girl Child in the State of
Sikkim: A Human Rights Persp ective
" Dr. P_n_zmit&‘éurﬁng' b 147
Privacy of Women in Digital Arena-An Analysis
. Nrutya Vinesh . ’ 158
" 14+ Access to Justice Vis a vis Forest Rights in India
Krushyia.Badade : 159
Human -ﬁights and Access to Justice
Penchala Prabhaker Rao .‘ . 167

A Comparative Study on Access to Justice among South Asian Nations
' 5. Kannan : 171



7, Access o' Justice Vis a vis Forest Rights In India
- R Krushna Badade®

T

Abstract- Forest Rights Act 2006 aimed to improve the lives of indigent tribes by
recognizing their yight to inhiabit and live off forests where their ancestors had settled,
and to govern thent: The Forest Rights Act is the only legislation hoping to correct
historic injustice doneon the tribes. Access to justice remains always patchy and
subtle for indigenoiis peoples dispossessed of their lands. Under the law, at least 150
* N million people could have their rights recognized to about 40 million hectares of forest
land. But states have-been slow to implement the law, and more than half the claims
were rejected, ofter’ on flifnsy grounds. Recently the Supreme Court of India has
ordered concerned State Governments £0 evict the forest dwellers whose claims have
been rejected. However the court later stiyed its order to give states more time to
examine the rejectedland clainis.
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it : The Covid 19 and lockdown measures have had a drastic effect on a large population
5, of poor and tribal communities as it has caused loss of livelihoods, physical hardships,
“lack of food and shelter and econontic Jistress. There have been several reports from
across the countryjistating that severe hardships being faced by migrant workers,
. shortage orlack :of supply. of ration to the communities combined with a loss of
+ * income. Tribal and other forest-dwelling communities are inevitably getting affected
. by COVID 19 and the lock down measures. This Paper is an attempt to establish a
. new analytical framework which contextualizes control of indigenous forest rights
through access to justice. This paper is also an attempt to assess the impact of covid
19 on tribal contmunities with reference to forest rights.

“At his best, man is rioblest of all animals, separated from law and justice he is

worst”

— Aristotle
'As Aristotle said very aptly that man is just an animal without being
governed by laws and justice remiains fantasy without the law. Laws are
made 'to regulate the' behavior of the people and also considered as a means
to protect the equality in the Society. Tribal people who were isolated from
the rest of the society. and living in forests in backward conditions from
several decades, Indian Government has laid down several laws and policies
to bring them into-flow of Society and for their upliftment.
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In-tl;oduction:

.E%ghedﬁ‘le‘Tribes constitute 8.6% of the country’s population which works out

- ?{EPEOXI.I‘DaFEIy 105 million people. Greater diversity in scheduled tribes is
f01_1nd in Madhya Pradesh, Rajasthan, Orissa, Chattisgarh, West Bengal,

- A{ﬁ{dhra-Pre_ldesh, Jharkhand, Gujrat, Maharashtra and Karnataka. The total
-population in these states is nearly 83% of the total population of Scheduled

- Tribes in India.-Many Tribal communities/ Adivasis®! are still resides in
forests. ‘Tribals are always dependant on the forests and had symbiotic

" “relationship with the forest . They have safeguarded the forests and used
them sustainably to ensure their own survival. However, the issue of
community rights over resources has always been controversial. Before
Ihdeﬁendence, forests” were viewed as crown land by the British and
extensive tracts of forest lands were declared as Reserved Forests. This
decldration led to extinguishment of traditional rights of forest dwelling
cominunities, tribals and non tribals. After Independence, the Government
started to control the forest in the name of Protected areas which further
eroded the rights of tribals. In absence of clearly defined property rights,
miillions of forest dependent tribal families living in and around forest areas
have been branded as either encroachers or illegal occupants. The state has
established monopoly control over important resource and it resulted into the
total aliemation of tribals from forest. Tribal communities are forced to
Anigrate to outside regions for the survival. This is indeed a historical injustice
which was done on them. In order to undo this historical injustice the
Government of India has enacted The Scheduled Tribes and other Traditional
Forest Dwellers (Recognition of Forest Rights) Act, 200632 supplemented by The
Scheduled Tribes and other Traditional Forest Duwellers (Recognition of Forest
Rights)Rules 2008 (amended in the year 2012).

~ Forest Rights in India

The Forest Rights Act of 2006 has been “India’s largest statutory . -

-development” in the field of Adivasi rights®3. The Forest Rights Act is a
result of the long-drawn-out struggle by the marginal and tribal communities ;
of our country to assert-their rights over the forestland they were traditionally -
dependent on. This ‘Act is fundamental to the rights ‘of millions of tribal
people and other forest dwellers in different parts of our country as it

3! Adivasi term indicates a sense of the community members being the original inhabitants of -
a region. However, the term Adivasi is not accepted by people throughout India. In northeast ..’
India, the term Adivasi applies only to tea-tribes imported from Central India during colonial
times. All tribal groups collectively refer to Tribes, N
(http://factsanddetails.com/india/Minarities_castes_and_regions_in_india/sub7_4h/entry- ;
4210.html) oy
¥2 Hereinafter called as Forest Rights Act . X
83 Velayutham Saravanan, 'Political Economy of the Recognition of Forest Rights Act 2006;- .3
Conflict between the Environment and Tribal Development' (2009) 29 South Asia Research
199




r the restitution of deprived forest rights across India, including
dual rights to cultivated land in forestland and community rights
10N property resources. Community rights conferred by the Forest
h;iricrlude nistar rights, right of ownership over minor forest produce
dies; grazing rights and rights of traditional seasonal resource
nomadic or pasteralist communities. All the rights conferred under
ax'shall be heritable but not alienable and transferable. The objectives
: 2re historic, in the sense that not only do they recognize for the first
rights of forest dwellers but also recognize the shortcomings of the
=zent in denying the forest dwellers their rights for so many decades.
seeks to link the rights.provided to forest dwellers with the authority
: vation and sustainable use, using this as an opportunity to further
the forest conservation regime. The Act provides a platform for
i decentralization of forest governance in the country. ¥4

Rights Act recognizes four different forms of rights.

ghts or ownership rights- Land rights under the Act available
g1y if the person claiiming such right satisfies the eligibility criteria Jaid
.?jzi' under-the Act. No Land rights can be granted under the Act unless
£ pefSon was cultivating the land as on December 13, 2005. The Act
=T requires claimants must be for personal cultivation by the
it and ceiling limit is of four hectares. ‘
§ - =munity Rights-or user rights-

*

munity rights are rights which have been traditionally exercised by
ommunities own forest resources such as drinking water, collection
7oy timber forest produce, grazing grounds etc. these rights are
wmunal in nature and can be exercised by all members of community
ally” The Act also provides for customary habitat rights for
farly Vulnerable Tribal Groups (PVTGs)who led a nomadic
e characterized by shifting cultivation.

Ymagement and Conservation rights-The Act vests scheduled Tribal

Ei‘_mm;iunities with right§sto conserve and manage forest resources. This
“ixitield vests the control of the forests in the communities who have
poeen historically deprived of these rights. This right is exercisable by the
s renchayats®®s and provides for the saving of the rights recognized by any
sizte laws and autonomous district councils in the North Eastern States
EZrough:the operation of Schedule VI of the constitution.

s'zad@t_iqr{al and E:usfomary Rights- The Act recognizes the rights of
communities-over biodiversity, traditional knowledge and intellectual

'tjender, A critique of the Scheduled Tribes and other Traditional Forest Dwellers
on.of Forest Rights) det, 2006, Journal for Environmental La, Vol. 1, Research and
<w.-National Law University and Judicial Academy, Assam (201 8)

Brtavar (Extension to Scheduled Areas) Act, 1996
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A most crucigl

Aspect of Forest rights-

erso i : comnittee. Anw, 3
person who is aggrieved by such resolution may submit an appeal to the Su?—;q .

Divisional Level Committee within sixty days from the resolution by the’
Qﬁm %’B}D\'\'& Sub divisional Committee shall consider and examine the
éi:)pe_al' and prepare the record of forest rights and forward %t throug_h. the Sub -
divisional Officer to the District Level Comumittee for a final decision. The
decision of District Level Committee on the record of forest rights shall be

final and binding.

Ewvidence for recognition of forest rights-

The evidence for recognition and vesting of forest rights shall, inter alia,
~Includes public documents, Government records such as survey, settlement * &
" reports, maps forest enquiry reports etc., Government authorized documents -

such as voter identity card, ration card etc., judicial or quasi judicial records, =

record of rights, privileges, concessions, genealogy tracing ancestry
statements of elders other than claimant etc.387

Issues relating to'Implementation-

Ihtefdepartmental conflicts , bureaucratic unwillingness and lack of - 3
information and adverse publicity hampered the implementation of Act. In
most of the cases interests of forest department officials are not in consonance |
with those of tribal communities and they often act under conservationist ° §
approach. of limited human interference. Most of the cases are settled at: - J#8
Panchayat level whereas settlement should be done at Gram Sabha Level. .. 4

—

*% Sec 3(1)(D)

37 https://tribal.nic.in/FRARulesBook.pdf

37 Scheduled Tribes and other traditional Dwellers (Recognition of Forest Rights) Amended
Rules, 2012




“Human Rights and Access to Justice”

istice”” " Proceédings of International Conference on

istomarily .- Despite the contribution of tribal women to the tribal economy through the

E*:exclugl_g}:s; -collecﬁtjnﬁéf:.mi_nor' forest produce, their participation has been limited in the

?s_;om‘a;'ily -settlement :process: Most of- the verification committee does not have the

NN _women member and often réquirement’® is waived on the ground that there

g epnved "is:no woman interested. In most of the cases , the district authorities ignored
e community rights. This led to the community resources being left to the

. nanagement of none as the tribal Gram Sabhas continued to perceive that the
- regulation of community forest vested with the Government. Under the Act
« Férest Dwelling commuriities defined as any person or community not being
“scheduled :tribe has to provide occupation over forest land area for at least
three’ generations arid orle’ generation is defined as 25. years and thereby
Tequires to-give the proof of possession for more than 75 years. This provision
Qr'es,_e_n(t ‘various difficulties as there were no land records or forest records

hich would: present the:case for the communities leaving oral evidence in
: _fgxr“rl';.:gf__narfatiyes and testimonies which are not reliable before the court

wrr

the
Law: °

he process of documeriting tribal claims is not an easy one, since it involves
sSmocratically elected Gram Sabhas. This is compounded by the ongoing
foower struggle  between the Government Departments and tribal
Crmmunities, where the latter is likely to lose unless there are strong political
=rventions -on their behalf. One of the manifestations of this has been a
ted iritérpretation of the Act, with the government recognizing mainly
riditalst claims as neglecting community claims. There is a lot of
isiinctiveness in the formation of Forest Rights Committees. In many
s tHe Panchayat System is not very strong and in some cases the
ayat elections are not even held often. In that case the Gram
ENS 'fs,_ are not * functional to the desired level essential for
ntation -of Act. There is total lack of awareness about community
; = i rights' among the scheduled tribes as well as government officials3®.
- : Tribal Department is the nodal agency for implementation of this Act,
ortuniately the records for the forest lands are in possession of either
drést department or revenue department and there is lack of
ion between these three departments. As per the provisions of the
i5 responsibility of thé Government Departments to provide essential
 to the tribal person and communities as evidence but it is not
by the respective departments. The tribal people seeking rights
“or community have to struggle to produce written evidence. In

f suthentic and reliable documentary evidence in such situation, the

réveniue people also have to face grave problems in claiming their

% Scheduled Tribes and other traditional Dwellers (Recognition of Forest Rights)
“res the Gram Sabha to constitute a verification committee with 1/3™ Women

B}iﬁi_lar,r.lndian Forest Rights Act, 2006: A Critical Appraisal,(Law,
Development Journal, Vol 4/1, 2008)
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Recently on 13t February 2019 Supreme Court ordered State Governments to
evictigver ten lakh tribal people from forest land who have claimed under
Forest . nghts Act and -their claims have been rejected. This number is
estimated arid the actual number can go beyond fifteen lakh. However, the
Supreme Court stayed this matter and soon after that lockdown was declared
because:of Covid 19. This order raises serious questions about priorities of the
Government in doing justice with tribal causes. The people versus
env1ronment debate rieeds to be investigated objectively considering the fact
that the .tribal people have always taken initiatives to protect the forests
whilé “timber mafia and development projects devoured the forests in
connivance with the forest department officials.

Imp&‘ét‘ ‘Of Covid 19 on Forest Rights

The Cov1d 19 and lockdown measures have had a drastic effect on a large
popul tion” of poor ;. and tribal communities as it has caused loss of
livelitioods, physical hardships, lack of food and shelter and economic
distress. Tribal people whose rights have been either rejected or they have
been ewcted from the forest and went into cities face many problems in the
Pandermc There have been several reports from across the country stating
that severe hardships being faced by migrant workers, shortage or lack of
supply of ration to the communities combined with a loss of income. ‘Tribal
and other forést dwelling communities are inevitably getting affected by

COVID 19 and the lock down measures. Lack of health facilities in Tribal. ‘ k-
areas poses a major threat to tribal populations and it increases the chance of g
infections to tribalecommunities who were already deprived. Tribal migrant g

workers being stuck in cities who were with either no ration or eating merely
one meal a day. It has been pointed out by various organizations and
individuals in Jharkhand, Bihar and Chhattisgarh that the tribal migrant

workers stuck in cities due to the sudden lockdown are more vulnerable than
those who are in their own villages. In the villages some support systems i
exist -in. the form of community being together, surrounding ecosystems -~
including forests and agricultural produce helping them cope better. Those
whi are stuck in the citics however were without any support system, shelter, e
food, or water.and facmg acute hunger and almost a starvation like situation. -
In addition they have to often face police atrocities, and criminalization, hi'
causing mental and psychological distress.3% 4

Forest Rights as a mean to access to justice -
Access to.justice remains uneven and elusive for tribal peoples dispossessed ¥
of their lands. The Forest Rights Act promises land security for forest peoples b i
displaced from ancestral lands by the combined forces of colonial forest

resource extraction and contemporary free-market economic development,
which have disregarded customary tribal land rights. Justice is a2 moral and

390 Ltpys: /{ tribal.nic.in/COVID-19%20Assessment%20Report
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~“1égal~¢oricépt. The ¢oncept of Justice is given in National and International

instruments. -Access to justice can be seen as the ability to use legal
instruments.in order to ensufe that legal rights are recognised and awarded,
and"‘tiﬁfé‘ means by which rights are made effective.” If rights to land are
enacted by law, in order to claim these rights an individual or community
needs accéss fo justice. Legislation, especially ones that are rights-based,
incorpdrates substantive rights. Land rights include the right to hold the
land, to live on it, and to conserve and manage it, which are substantive
rights. Procedural rights draw the rules and regulations that allow an
individtial or a group to be supported by the judiciary. The framing of these
rules as legislation, the courts, the lawyers, the government bodies and civil
society organisations who assist people to claim their rights are all part of the
procedural process. These institutions within the legal system have to be
effective and functional in order to provide solutions, which are fair for
citizens ‘seeking justice and in order for access to justice to be realised. The
problems arise when these expectations are thwarted by dysfunction and
justice becomes inaccessible.

The Forest:Rights Act goes through several steps before it can be employed to
access’justice: A prolonged advocacy campaign, which, for the Forest Rights
Act; was launched by both the forest communities and civil society; an
acceptance by the government of the concept of these particular legal
entitlements 'a'nd_ the ensuing process of drafting, followed by the enactment;
and then the administering of the law. The missing element in the instance of
the Forest Rights Act was the preparation by the government of its staff who
were entrusted with administering the legislation. Despite this it is important
to acknowledge that“the existence of progressive substantive rights is a huge
step forward as a chapnel for. the community to secure legal redress for land
violations, and has to be protected by honing and strengthening these factors,
in particular administrative justice which is so vital for the success of the
Forest Rights Legislation.

. Conclusion

The transformative potential of Act®! represents the largest land and revenue
reform in the country, to ot only restore to forest dwelling communities their
historical rights: but also to democratize forest governance through |
empowered Gram Sabhas, conforms with the country’s Constitutional
Obligations, International commitments and departmental goals. However,
more than one and half decades after the enactment of Act only 3% of the
minimiim potential has been achieved. To prevent the promise of remedying
historical injustices to the marginalized forest dwelling communities from
turning into yet another historical betrayal , both the Central and State

391 ¢ b eduled Tribes and and other traditional Dwellers (Recognition of Forest Rights) Act,
2006 -

167



