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Absiyact:

The Pratection of Childt¢n from Seaual Offepces (FOCSO) Act was enacted in [ndia m 2012 1o
provide legal pratection 1o children agaioet sexual abuse. However, despits the, enactment of the
Act, there are several chullenges in ils implementation and effectiveness. This rezearch paper
aims to conduel a doctrinel atalysis of the POCSO Act in Indis to understand its scope,
challenmes and effecliveness.

This research peper ia bazed on the revigw of the FOCSO Act, relevant case laws, and academic
li:crature. The analysis focuses on the seope of the Act, meluding the definttion of gexual
offences, the age of the vicim, and the jirisdietion of the courts. The challengez in the
implementation of the Act are alzo analyged, incloding the inadequate wrgining of law
cofurcement officials, delays in legal proceedings, smd tbe lack of awareness among
stakeholders. The effectiveness of the Aot in preventing and punishing child sexual abuse is also
sramined through fhe analysis of relevant case laws and academic litcrature.

The Fndmgs of thiz paper reveal that the POCS0 Act kas a wide scope in 1enms of itz definition
of sexual offences, and I8 application to borh males and females undet the age of L8 years.
However, there are several challenges in s implementation, including a lack of awareness and
traiving for gtakcholders, and the delay in legal proceedings, The analysls of sase laws and
acacemic litgratire also reveals that the effectiveness of the Art in preventing and punishing
child sexnal abuse is hindered by these challenges.

Ovwerall, thig peper provides valuable inz’ghis into the suope, challanges, and effactiveness of the
POCSO Act in [ndia and highlights the nead for continued efforis to address the issuc of child
gexual abuge 1o e cotmicy.
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Clian:

India iz home to the Jargest numbset of children in the world, significantly lazger than the number
in China," Child sexual abuse is 4 stemificant problem in India, with millions of children being
subjsctad to various forms of sexual violeneo each year, The Mationsl Crime Records Burcau
{HCRE) reporied 10000 cases of orimes against children in lodia in 2019, including rape,
molesiation, and sexval assmult? However, many cases of child sexoal abuse go wnreported,
making it difficult to accurately estimate the actusl srevalonze of the problem,

There are zeveral factors dhat cortribute to the bigh ratcs uf child s=xual abuge in India. These
inchade poverty, illiteracy, pender inequality, social stigma, and inadequate child protection
measwres. Children from marginalized communities, such sg those living in poverty or belonping
t lower castes, are particulary valnerable to sexuval atuse,

According [0 Ms, JyotiMmbur, Director of ‘Kofash Satparity Children’s Foundation”, "a
victine of fexwal ebuse s nof a viciim of ome abuse bt multiple abuses - physical abuse,
emotional abuse, mantal obure, stigna, neglect and everef! deprivation of the right fo Hve with
dignity”. The sitation is further complicated by the fact that child sexual abuse often occurs
within farmilies or in close relalionships, maldng it difficult for victims to report the abuse. In
Many ¢ases, Viclima are pressured {ole remaining silent, sither thraugh fiests or cocreion, or due
te [ear of social stigme.

To prowect ehildren from gexual offenses the Convention oo the Righis of the Child was adopted
by the United Mations General Assembly, Tndia signed this Convention on Depamber 11, 1992,
and o5 a member state, il 13 required lo implement all pecessary measures at the bilaberal,
nationz], and roultilaterzl levels. The Convention estzblishag certain standards thal all iember
stateg mst comply with to safeguard the rights and walfare of children. These standards include
various meagures that member states raust adhere to, such as-

i Every Slale should ensure diat no child is induced or coerce 2 child in any fomn of
sexual actvity,

{ii} (i) Every State shoold ensore that no child Is sexually exploited by pushing the child
i prostihmtion.

' Acconding w the Wocld Populalion Prozpests: 2008 Revision population database, the chld papulstion in the age-
group O-4 Tor Inda in 2000 i estimaded W bae (medium varianl} 126 million against 33 millon in Ching, The
populankn of childnen in the age group 0-14 for the Sare year for India is estimated ae 374 mlllion 25 compared Lo
265 million in Chiv, Avafioie ar
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{iiiy (i) Every State should ensurc that no child s used in pomographic material or
parformance.

In 1939, world leaderz made & higioric commitment to the world’s children by adopling the
United Nations Coovention on the Rights of the Child = an inkernatiopal agreement on
childhco. it's besome the most widely talfied buman rights weaty in histery and has helped
trunsfomm children's lives around the world.

The Indian government has taken several measures to sddrass the problem of child sexual abuse,
mehuding the pasging of The Protection of Children from Sexual Ciifenses (BFOCS0) Acl, 2012
and the establishnwn: of special cours to handle cases of child scxual abuse, However, more
reeds to be done (O raize awareness about Lhe issue, provide support for victims, and ensure tha®
perpetmtors are brought to Justice. It is a complex smd multifacetsd issuz that requires &
comprehensive approach involving various stakeholders, ioclwding the goveornment, civil society
ofganizations, and the general public. United Nations Convention oo the Right of the Child
(INCRC) states how the govemianks and the adnlis have o wark i consonancs 1o msurs that
abeve Tights of the children and peatected. All tights are availuble 10 children withowt any
discrimination itrespective of their gendet, s¢x, language, colour, ethnicity, religion or abilities
Hl:. .

Sttuation bgfore PONCSO

Altheugh the Comvention on the Rights of the Child was adopeed by the United Nations in 1939,
crimes againsl children o India were 1ol egulaied by law antil 2012, Before the enectrnent of
POCA0, child sexval abuse wes addressed wnder vations provisions of the Indian Penal Code
(IPC} and the Juvenile Justice Act. [Towever, there was no comprehensive law thar speeifcally
dealt with the issuc of chald sexual abuse,

Draring this ¢iod, there were several higa-profile cases of child sexual abuse in India, including
the Z00% Nithari Kllings, which involved the rape and murder of over 20 childron, These cages
belped 0 Lring public sitention ta the issne of child sexval abuss and pul pressure on the
Boverument Lo take action. The Indian Penal Code 1560, which is the mrain criminal Jaw in India.
containg provigions related to sexual offenses apaingl children, such a3 “Melestation' [Section
354), *Rape’ (Section 376), ‘Unnatural offences’ (Section 377), ‘Word, gesture or get intended to
Imsult the medesty’ (Section 509),
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However, these provisions did not adequaiely take into sccount the vulnecabilivy of children and
the rawma they experience as a result of sexual abuse. The Jovenile Justice Ach, which was first
coacled in 1986, provided some prodection for children against sexoal abuse by defining & child
as any person’ below the age of 18 and providing for the establishment of juvenile courts w
hamdle ¢zses involving children. However, the act'did not specitically address the izsee of child
sexual abuse and provided for retatively lenleat punishroenis for offenders

Tn addinon, the laws in foree before the epactmenl of POCSO did not provide for the
establishment of special counts (o handle cases of child sexual abuse. As a esull, lhese Doy
wize often deslt with by regular courts, which did rol have the necessary expentise o sensilivily
ta handle stich eages The lack of 8 comprehensive legsl frameword: te addrese child sexnal abuse
in India was a major gap in B countroy's legal system, The coactment of te POCSO Act was a
significant step towards addressing this gap and providing greater proiecition to children from
sexual offenzes.

A Public [etertst  Litigation was  filed by the non-governmental organization
Eanhpanﬂuahmmdumn‘ seeking direcuons  address the increasing problem of child sexwal
abuse in India. The judement of Supreme Court in this case, has been widely recomnized as an
important wilestons in the legal Framework for hie protection of children from senual abvse in
Iodia.

Une of the key contribytons of the judgment was it recognition of the gravity of die problem of
child sexual abuse in India and the need for wrgent action to address the issve. The Court
cinphagsized that child scxual abuse wes a serious viclation of the rights of children and bad a
long-lasting ioapact on ther physical and memtsl well-baing, The jodgment directed the
government 10 talie a series of measures w address the issoe, including settmg up of a national
database on missing children, cstablishmen: of a wll-free helpline for repordng cases of child
sexmal abuse,

However, while ihe judpment provided importent puidance for the sovernment and other
stakshedders on tha sisps that need to be taken to protect children fram sexual sbuse ona of the
criticisms of he judgment is thut it did not go far coough in addressing the roat causes of chikd
sexnal abuse i Indiz, such as poveny, lack of educatiem, smd social insquality. The judgmend
focozed primarily on lepal and procedural measureg (0 addrasg the iggue, bur did ool address the
undertying structuraf and social Factors Qual wondribube w Qw problem.

Finally, in 2012, the POQUS0 Aet wes epacted, with the aim of providing a comprehensive legzl
framework to protest children from sexwal offenses. The act defines vanous types of sexuval

‘EMPMMMMNEH v Lhrlowr of Tedlee, (20100 5§ SO0 |
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offenses against children and provides for stringent punishment for offenders. It alse mandates
the estahlishment of speeial courds to handle cases of child sexual abuse, with the aim o!
ensuring speedy justice for vichms.

As far as determinetion of age of vietimis coneamed, ‘he Supreme Count of [ndia commented on
the proccdurs, as aullined in the Juvenile Justice (Care znd Protection of Children) Rules, 2007,
The court held that this procedurs can also e applied in cases felling under 'the Protection of
Children B Sexual Offences (POCS0) Act, 201 2. In this care’, the Court applied Rule 12 of
ile Juvenile Justice (Care and Protection of Children) Kules, 2007, which pravides guidelines for
determining the ags of childrzn in conflict with the Law, to determine the age of te child victim
On the bagiz of this rule, the count convigled accneed Jarmadl Singh.

Passing of POCSD At

The Prowsciion of Children from Sexuel Offences (PFOCS0) Act was enasted in India m 2412 w
provide comprehensive protection to ehildren against sexual offenses. The ac1 was ntroduced in
resporee to the growing incidence of child sexual sbuse in Tndia and the need for 2
comprehensive lega]l Samework 10 sddoess the issue.

The 172* Report of the Law Commission of India, Litled "Review of the Rape Laws", was
published in 2000 and made several recornmendations for the legal framewnrk mgarding sexiual
offenacs agrinst children, The repart was otie of the earliest attempts to address the issue of child
sexual abuss in India and played a significant role in the cvenmal auachment of the POCS0 Act.

The report highlighted several shortcomings m the exizting legal framework, including the
inadequale definition of sexual offenses, the lack of specific provisions for child victims, and the
absence of special courts 1o handle cases of child sexual abuse.

The report recommended several measmes w address theve gaps in the legal famework,
including the estsblishment of 2 new law te specifically deal witlh child sexuel abuse, [he
definition of new offenses velated to child sexval abuss, and the providien of sttingent
punishment for pfenders,

The report aise recommended the establishmment of special courts 10 handle cases of child sexual
abiwe, with the zim of ensuring speedy justice for victims, The report called for the creation of 2
child-friendly eovironment in thesc courts, where children could testify without fear or
intiraidation,

Viarmai! Simgh v, St of Hamgana (2013) 7 80C 161,
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Overal, the 172 Low Comossion Repont® played an important role in highlighting the issue of
child sexval abuse in India and recommending measures to address the gaps in the Jegal
Framewcrk, The raport was a precurzor to the eventual enactment of the POCSO Act, which
provided comprehensive protection for children apainst sexual offensesThe report was
submitied to e govermment in 2000, but it took over adecade for the POCS0 Act 1o be enacted.

Sope and Key Teatores of POCSO Act

Child sexual abuse is 2 growing concem in India and thersfore, the govemment inroduced The
Prowetion o Children from Saxmal Offenses {POCSON Act, 2012, 1o address instances of child
sexual abuse, The ar was énacted un 19 June 2312 and came inte force om 14 November 2012,

Article 15(3) of the Constitution of Tndia, which ailows the state to make special provisions for
children, # a sollree of constitntional suthonty for POCSO, POCSO & an acwomym fac
Protection of Children agninst Sepual Offences Act' of 20 2 and with 15 poszage, India now hag
ong of the most comprehengive laws that not only provides justice b child victims of sexual
offences but also takes into sccount the welfare and intevests of the child.

Tha POCRD Act, 201Z, 18 not the only legisiation dealimg with child sexual abusz cases, The
POCS0 Act. The provisions of the Code of Criminel Poocedure, 1973, the Indizn Penal Code,
1360, the Juvenile Juskes (Care and Protestion of Childeen) Act, 2015 and the Tnfonmation
Techrnlogy Act, 260 overdap and set out the procedure and offences,

Incerparating child-friendly mechmnisms for reporting, recording evidencs, investigating, and
gpeedy trial of offences through designated Special Courts, tbe POCS0 Act i an cxicnsive
statute that provides for the protection of children from the gffences of sexual assault, sexual
hagsment, and pornographic content while safeguarding the best interests of the child at all

slupes of the udicial process,

One of the key Reamres of (he POCS0 Act is that it eoognizes vanous Innns of sexual abuse,
including physical contact and non-contact abuse, It also necognizes vatious forma of
exp.pitation, including traffickmg and pornagraphy.

The At provides for siingent punghment for the offenders, jncluding imprisonment for &
mimimum of ten years and a maximum of life imprisonmeny, as well as a fine. The Acl alzo
mardates the establishment of special courts for the speedy wial of cases related to s=xnal
offences against childrein These coutts are expected o complels Ihe trial within one year frem

© Available at- hrpsicriminallmwreformae. infrepontst ci-
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the date of filing of the charge sheel, One ol the feanmes of this Act is The Act is child-lriendly
procadure for the reporting, recording, and trial of £as¢s, The Act requires that the statéments of
ihe child shoold be recorded ina child-friendly marner mmd In the presence of a coonsellor or 8
secial worker.

In a case whete accused raped & year ol victimg, the Court nated the graviny of sexuzl viclence
and obszerved that, “sexval violence apart from being & dehumanizing act, is an unlawful
intrugion of the right to privacy and sanctity of a female.” It further aoted chat it was important
for courts 1w deal storuly and severely with seaval violencs to deter further conunission®. It must
be understood that the objective of the POCSO Act was 1o protect children from sexual abuse
and explnitation and to provide a child-friendly sysiem for the investigstion and il of such
offcnses, The Act wos enncted {o provide & comprchensive legal framewark for the protechon of
childeen from sexual abuse and exploitation.

The Act also provides for Ihe protection of the identity of the child victim. Howsver, the
implementstion of the Act has been slow and there are several challenges that meed to be
addreszed iu order o effextively protect children from sexual abuse and exploitation,

The scope of the FOUSO Act is 10 provide o protective framework toe childten against sexual
offenses and o ensura thal perperrators are held acocountahle for their actions_ It aims to create A
gife and secure environment for children 10 grow and develop, fres From the fear of sexus] sbuse
and explejtation.

Analyzie ification f £hi rOCS

The Act has several provisions that dea] with different aspects of ths offenses covered tnder it.
Penetrotive sexual gsvault

Penetrative sexual asgault is ons of the most serous affences imder the Act. Scetion 3 of the Ac
defives *pevetrallve sexual assaull’. The definition of penetrative sexual assault 15 comprebensive
and mcludes any ssxual act with a child invoiving petictration. The definition covers a wide
range of acez that o be considered sexual offences apningt childen. This offence refers ta
sexual acts thal involve penettution of any body part or obfect into the vagina, anus, urethra or
mouth of a child. The Act recognizes that penetration can take different forms, Including the use
of obfects or firgers, aad that it ean cause physical and payvehological bamm 1o the child. The
oifeace of penerative sexual assault under Scction 3 of he At requires proof of penetration
beyond a reasonable doubt and the prosecition hes to cstablish the foumdational fact, the aens

"State of Kerngtolea v, Rrirkagopa, (20000 4 S0C 75,
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rews, that the appellam hed sexwally assaulicd the victim within the meaning of Section 3 of the
POCS0 Act."

Supreme Court dealt with the question that whether s=xual intervourse beiwesn a nman anod his
wife, whe ig & gl beoween the sges of L5 and 13, corstinmes rape, As stated in Exception 2 of
Section 373 of the 1PC, it is not repe if a man engages in sexual activity with hig wife wha is
older than 15 but youoger than 18 years old with or withowt her knowledge or consent. This
provision of [PC eontradicts Section 3 of POCSO Act read with Sectior S(n).

The rinimuwm age of criminal respoosibility differs widely owing 1o hiztory and culwre, The
modern approach would be o consider whether a child can live yp W0 the moral and
psychological components of criminal responsibility; that is, wherher a child, by vimee of ker or
his incividual discemment and understanding, can be beld responsible For essentally antisecial
bebaviour. If the age of ciiminal responstbility is fixed too low or if there iz no lower ape Llimit at
all, the ootion of responsibiiity would become meamingless. Tn gensral, theare & & rclose
relaticnehip betwesn the notton of mepensibility for delinquent o criminel behaviour and other
zocial rights and responsibilities (such as marital status, civil majority, etz.)."’

In & landmark judgement, Jedeperdent Thoughi vs. Urion of fndia''the Supreme Court struck
down the exeeption it Sectiom 375 of the Indian Penal Code (I, which sllowed aexual
intercourse with & minor wilfe aged betwesn 15-18 years. [n this case, the Supremw GCoun
narmowed the scope of the exception and =wlved the inconsistency between the [ndian Penal
Code, 1860 (IPC) and the POSCO Act by mising the age of consent for ‘marnital sexual
intcrcourse to 18 vears to uphold and protect the buman rights of 2 mamricd girl. Justice Madan
Lokuropined that, if the hoshand of 4 girl <hild engages in sexual activity with her end conducts
a penerative sexual assault, be is puilty of en offence onder the PCRCSOr Act, Bxception 2 of
Sechon 375 1PC, which is ot rape ag specified under this exception, is cuntained i (his system
of pro-child legislation. It is & crime of aggravated pencoative sexwal assaull under Section 5(n)
of tha POCE0 Act and iz penalised under Section & of the POCSO Act.

Koxnal aosanlt

Bection ¥ of the POCS0 Act defines sexual agsault of a child, This scotion plays a significani
role inthe legal framework for protectng children Bom sexual offences in [ndia.

mﬂhlpﬁr Fefier vy, Brere of Arsom, 2020 50C CnLine Gu 2238
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According 1o gection 7, “Sexual assauld” means —

{1} intcowionally ouching the vaglna, penis, anus or breast of the child or making the child ouch
th¢ vagica, pemis, anus or breast of the person or any ofher person, or;

(i) atteropling to penetrate the vagina, anus, urethra or any part of the body af the ebild, with 2
penis, or a0y other object or;

(iii) any giber act with sexual intent 1hat invelves physical contact without penetration;

(iv}any oiher act or copduet (hat muy e considercd as sexcal azsault uoder any law for the rime
being in [pece or under any cUStom OF usags.

The definition of sexual assanlt under Szetion T 5 focused on acts committed with sexual intent
that involve physical confact with Ihe child, This definitien includes acts Tike tuching or
attemping o peneirate @ child's body without Iheir consenl. It also acknowledges that any other
act that involves physical contaet with sextal mrent may be considered sexnal agsanll. This broad
definition covers o wide range of sexual offonces that can be committed againat a child.

Seciion 7 gl takes wdo accouant the izsue of congenl, stating thal any seaxweal assaoll s
comsidered an offence even iF the child appears 10 have given consent but ia obfained through
Eorce, coercion, deception, or abuse of power or sulhority.

Section T i2 a erucial part of the legal framework for protecting children from sexual offences in
India. The definition of sexual assault provided by thizs section is comprehensive and includes a
wids range of acte that can be considered as sexual assau’t. It alsc acknowledges the importance
of cansent in sexual offences against children.

Keciion 7 and Shin to s%dir contac

Supreme Cowrt In a judg:rn:m" discarded the crmonecus inlcrpretion of Scction 7 wherein
Bombay High Court had rmled that the actions of the accnsed-appellant did nol rmest the crirena
for “sexual harsssment” ander ssction 7 of the POCSO Act duee to the fact that the groping
veguIred over the minor's clothing and did not invelye direct skin-to-s:in contact. As @ wsult, the
appellant would oot be subject v punishment umder the POCSO Act But would Insiead be
charged undsr asciion 354 of the TPC for “outraging women's modesty.” Furthermore, the High
Court alss reduced the appellant's sentence,

Y atrornay Genaral for fudic . Sovish and another, 2022 (1] ABR {CRI) 1, Criminal Appeal Mo = 1410 of 2021,
dheciched oo 1871 182021,
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The Sapreans Courl ruled that the High Court srred In dts decigion, With regarda to Section 7 of
the Act, the court explained that the Brst part of the sectizn defines & specific class of sexual
asanlt vsing specific words. The second pant, an the other hand, refers to & more general class of
sexwal wssanlt that goes boyond the spocific words nsed in the first part, Essentially, enyone who
touches a child's vagina, penis, stus, or breast with sexual inrent, o who causes a child to touch
the vaging, penis, anus, or breast of 1aemaslves or smother person, woulkd be committing an
olfenge of "aemal assault” woder Scotion 7 of the Act Further, court held thet, anyone who
performs any other act mvolving physical comtact with sexual intent, but witheut peoeiration,
would alza be guilty of "sexual assavlt™ unde: Section 7 of the POCE0 Act

Qectiont 11 of theAct defines *soxnal harascment’ of & child.
“Sexual harassment™ means —

{i) engaging 10 any wnwelcoms conduct uf scxual nature, such as physical contact and advanees,
a demand or request for sexual favours, making sexuslly calowred remarks, or showing
pomography, if such conduct interferes with the child's rights or is humiliating, offensive or
creates 5 hostile and indmidaring envirenment [or the child; o

fii) any other sonduct of & sexual nature that may be considersd scaval harassment under any law
for the thme being in force.

The definition of sexuszl batazsment is comprehensive and covers a wide range of behaviours that
can be considered us seaval harassinent, The section recogoizss that sexuul harassment can octur
through physical contact, wverbal compacnication, and nom-verbal gestures such as showing
pomography. It slge highlights that the umwelcome conduct of a sexual naturs ¢2n creale o
bostile and intimidating environment for the child.

Tt emetion (akes into account the issue of conseat, staling that even if the child appears (o have
Eivem eongent, any conduct of a sexyal natore that interferes wilh their nights of & humiliating,
offcnsive or creates a hostile and intimidating environment Is considered seanal harassnent.

Section 11 of the POCSD Act wlso acknowledges that any other conduct of o sexual nature that
mey be considersd sexual heragsment under sny law for the time being in fore can be
cansidersd as sexnal harassrment under this section. This provision ensures that eny conduct that
fulls wlthia the definition of sexual harassment, regardless of its form, is punighable under the
POCSO Act,

f e ————————————_  — — S — -~
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CRiid pornography

By pomography we genzrally mean the depiction of any content, whether in print o viaual form,
which contains an overt depiction, demonstraticn or display of sexual actiwily, sea omgand of
other obacene plateriz] with the intent to arouse the sexual excitement of the viewer. We call it
child pornography wlen children are involvead in seid activiies. Although only a prefix lias been
added Lo the 1erm ‘pomegraphy’ in this cese, this small prefix hevroifically ingreages the gravity of
thig Lettn.

The United Malions Special Rappertewr on the sale of children, child prostitation and child
pornography estimates that the criminal child sexual abuse material-market gencmies between
LSS 3 billion and 20 Sillion annually,"™

Section 13 of the Act deals with the offence of child pamography. This pmﬁsiun 18 aimed at
protecting children from being sexwally exploiled throngh the production, “diskriartion, and
comumption of pernographic content,

The definition of child pomogranhy under Section 13 of the Act includes any visual depiction of
a child engaged in scxually explicit conduct, or any visual depiction that appeats to be of 8 child
engaged im such conduet, The section also covers any audio representaiikm of a chikd engaged in
sexually cxplicit eonduct or any auwdio reprasentation that appeacs to be of a child engaged in
auch conduct,

Iadian courls have laken a stoict approach loweards the offence of child pomography wnder
Section §3 of the POCSO Act. The provision has bean used effectively to punish those invelved
i the production and distribution of child pornography and o pratect chilkdren from being
seaually exploited througl pomographic content

The Supreme Court of India ordersd the central and staly guvernments 1o take urgent steps ©
prevent the anling sexual exploitation of childeen. The court observed that the easy availability of
tzchnolagy and the internet had made it asier for individuals to produce and distribute child
pomogtaphy, aned that it was necessary (o tske preventive measures (@ prolect childrer. fronn such
exploitation The Supreme Court also directed the central and sigle govemmente to take urgent
steps e provent the civculatiom of ¢hild pomography on tie inlemet. The Coutt srdered the
establishment of a nodal agency 1o receive end investigate complainls related to such

W aATRC 20, Povagraph 44 aeaflalde ar
huips: Afwewrer Lohchrorgfenglichbbedica hrcourcilidees! | 2ssgslorrh HECNZ 23, palf (Lol wisied on 1702 2023}
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content “The Act provides for strict punishment for those involved in the production,
digtribution, and possession of child pomography,

The offence of child pordography under Section 13 13 pudishable wilk Impiisonioent of up kb 5
vears and o fine. [f the offenee imvolves o child bedow the age of 12 years, the punishment can be
extended wp 1o 7 years and & higher [ne. In addiliop W the punishoeat Bx the olfence, the courl
may Blgo grder the deletion o degtroction of the pornograplic material and may also diect the
inlermed service provider 1o block access to the material.

The provision of Section 13 of the POCSC Act has been used w punish several individuals
involved in the procction and discibakion of child pormography.

Failing to repoct offence ander (he Act

Section 19 of the Pmotection of Children from Sexws]l Oflences [POCSOY Act deals with the
mandstory Teporting of s=xual offanses against children. Thiz section impogss a l=gal duty on
any person why has knowledge ur reason o belivve G an ollEse under the FOCI0 Act has
been cocnmitled o report the same to 'he concemed auwthorilies The section alse provides
proteciiet iy whistleblowers whe repost offences in good faith The identity of the perzon
teporting e offense 15 kept confidential, and they cannot be subjected 10 any kegal aclion ar
harassment for providing such information.

The Section highlights the irmportance of authorities' role in receiving and acting on wports of
sexinl offanses apainst ehildren, The mthorities must recerve and act on such reporls a2 bmely
and efficient mznner to ensure the safety and well-being of the child. '

Section 20 end 21 imposes a lepal obligation on certain persons to repoit sexua] oflensze:
committed againgt childeen. These persons inchide public servnts, madical practitioners, and
educational instituliona. Failure 10 report such offenses is punishable under the Act. It highlights
the responsibility of public servants, such as police officers and district collectors, 1o ensurs thal
saeual offensas apainst children are reported and reconded. Fublie servants who fail to report or
record such offenses can be punisbed wnder the ActMedical practitioners who exaniine a child
who they suspest has been sexually assaulied ars required to report the offense to the concemed
authorities. They are also required fo mafutain a record of the sxamination and provide it fo the
authoritics when requested. Failurs lo do 50 cun resuli in punishinent under e el

*In Re: Prajwala letter dated 18.2.2015 videos of sexval violence and resommendalians, Siva Mots Wil Patition
{0¥D Mars), V01 s,
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The Act is cemder neutral

The Actis a gender-neutral law, which means that it epplics to both male and female offenders as
wel az male sud female victms, This is evident ir the specilic pruvisions of the Aet that da pot
discrimioate on the basis of gendet, and some of these Provisiona are:

I Detinition of ‘Offender’; The POCSO Act defines an offender as any person whe commis
an offense imder this Act. This definblion does nol distinguish between male and female
offerdars,

L. Definition of 'Sexual Aesault: The Act define; sexval assanlt as sny sexual act or conduct
with a child, ineleding penetration, wuching, and exposure. The definition does net
specify that only male offenders can commit sexual 2szaull,

A. Tunishment For Scxval Offenses: The Act prescribes stringsnt punighments for sexual
offenses eofnmitted against children, These punishments are applicabls 1o bola male and
female offenders. For instance, the punishment for penctrative gexual aseanlt can range
from 2 minimum of 10 years to life imprisonment, regardless of the geiuwler of the
olfender.

<. Protection of Child Witnezses: The Aot provides for the protection af child wilnesses
during the wial of sexpal offcoscs. This includes messures such ps cotvductmg the trial i«
c2mera and protecting the identity of the child. These protections are pender-neutral and
apply 1o both male and female victims and witesses.

Special Courts: The Act mandates the establishment of special courts for the speedy mial
of sexual offenses ngainst children. These courts are gender-neviral and provids a safe
space for vietims of sexval offenses, regardless of their gander.

T
r

oes i the tacko

Michael Freeman, the founding edilor of the Tnizcuativnal Joumal of Chitdren's Rights, claims
that “the underly’ng problem of child abuse are bias [owards children, particularly the belief that
humam rights dow't ceally squally apply & aduhs and childyen. ™ He opined io the book that, “The
roots of ehild ebuse lic not in parental psychopathology or so¢io-enviconmental pressure (though
their infucnces camwd be discounted), bt in a sick culturs that demigrates  and
depersopaliseschildrer, reducing them to property, 10 sex ohisces, so t1a they Lecome legit
targets of hoth adult violenes and lust.**

I Frewwonni, Michael {1907, “Bayond conventions—iraary emposre i’ The Mocal Swatus of Childien: Bszays
o the Bighis of the Child, Netherlands: baninashlijhoff Publishers. p, 76, ISEM D7TE-0041103772.
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Lack of awareness: One of the key challenges is the lack of awareness about the provisions and
implications of the POCS0D Act stmong the general public, including parents, teachers, apd eves
law enforcement agencies, This can lead to imdereporting of cases and inadequete support for
victime.

Inadequate infrastucturc and resources: The effective implemsntation of the POCSO Act
requires appropriate infrastructure and resources, such as child- friendly palice sistions, qained
personnel, forensie laboratorias, and eounscling services. 1Towever, mauy regions in India lack
these: essential resourcey, making it difficolt to effectively implement the provisions of the s,

Slow jidicial process: Delays in the judiciel process can be & sigoificant challenge in
itplementing the POCSO Act, Lengthy irials, adjournments, ard basklog of cages oflen vesult in
prolenged trawma for the victims and may discyurags thom from pursuing legal recourseIn the
case of Alakh Alak Srivastava v, Union of Jedia and Others"the Supreme Court ssizblished a ser
of insiructions for Special Courts presiding over cages under the POMCEO Act, 2012 These
guidelines aim o cosure compliance of Section 35", thar the trial is w be concluded withio a
timeframe of one year fom the date when the count acknowledpes the offense.,

Victim sensitivity md support: Praviding sensitive and supportive treatrment to ¢hild victims iz
crucial for their well-being and succesaful prosecution of offenders. However, there is a peed for
ypecialized aining for police officers, proseciutors, and judges 1o handle child victims with cars
and smpathy.

Social stigma and victim intimidstion: Sogeta] sligma associated with reponing cases of child
sexmal abuse can acl 25 o detorrent For victims and their families, Fear of tefallabion, rictim
Blaming, and social exclusion ofien prevent victims From coming forward, leading to a
sighificant undetreporting of -ases.

Coondinadon among stakeholders: Effective implementation of the POCSTD Act requres
collaboration and coordination mnoog vaniews stakeholders, including law enforcement agencies,
child welfare committers, medicel professionals, and MNGOs. Lack of coordination and
cormmumicalion ameng these entities can harper the successful implementation af the acl,

Cybercrime challenges: With the rise of digitel technology, child sexoal abusé has increasingly
moved to ¢nline platforms. The investigation and prosecition of such eages pose umigue
chellenges duc to the complexity of digital evidence and the iansnational nanrs uf cybercome.

"(2018) | T 5CC 20,
"*Section 35(2)-The Special Court shall complets the trial, 43 fir 45 possible, within & period of one
year Fom the dale of 1bing tognizence of the ¢ fence.
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Child abuae and nieglect often couse o permanent scar on 8 child that is difficult 1 erse from the
mind and body. It can have a profound effsct on how a child maintains relationships during
adolescence and robs him of his self-confidence. Children may not be able o work nermally at
school, college e work as adulls. Thos 15 no langwage or logic that malkes a child fael like he or
she: has been sexually abused. 43 a cesult, the mind beginz on 4 voyage of imaginary masks and
fences in order to give the theatre a mom ‘accepinble’ appearance, leading > the most
complicated probleme of adolescence, such as correcting shame, embamassment, aad, Twst
importantly, silenca, '

The Prolection of Childrer: from Sexuval Offenses (POCSO} Act in Tndia plays a vitel ols in
preverting and vesponding to child sexual abuse. This paper har examined the implementation of
the Act and identified various challenges that hinder its «[ctivensss.

The challenges includs a lack of awareness aboul the act, inadequate infrastmcture and
resturces, glow jwdicial processes, Gie need for victim sensivvity and support, social stigma and
vietim intimidatior, and coordinalion issucs amorg stakeholders, These challenges uiderseo
the importance of wddressing systemic gaps and improving the implementalion of the act.

Efforts moust be made to rrise awarzness aboul t provisions and tmplicaticns of the POCSO
Act among the general public, including pareniz, teachers, and law enforcement agencies.
Adcquate infrastructure, such as chikd-Iiendly police stations, (rsioed pesonoel, forensic
laboratones, and counselling services, shoukd be provided to support the implementation of the
acl effectivehy.

The judicial process needs to be expedited, enguting fimely trials and redusing the bocklog of
cages. Jpecialized training programs should be canducted for police officars,” prosecutors, and
Judges to handle child victims with sensitivity and empathy.

Combalting social stigma sstaelaied with reporting child sexual abuse iz cruzial. Society must
work towards cresting a safe and supportive eavironment for viclims ﬂnd their families,
encouragng them o come forward and 2eek justice.

Furthermmore, enbanced coordination and collaboration among stakeholders, including law
enfoceement agencies, child welfare committees, medical professionals, and NGOs, are essential
for the successlul implemeniation of the sct 4 comprebensive and coordinated appraach is
necensary o address the moltifaceied challenges of child sexual abuse prevention and response.

"Ganech Indira Maya, “wher ssmounlity is Vielencs™, Viizes For Chenge: & Jooma. on Cotrommbealio
Dhreelopient, Vol 3 (1), April 1999 p. 5052,
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While the POCS0 Act is 2 sigmificant step forward in peatectmg children frem soxual offenses,
fiere is 3 comlinucus need for evalvation, refinarnent, and adaptation W address cmerging issues,

such a5 the rise of cybererie, By addressing the challenges identified n this paper, India can
strengthean ite «fforts to protect children, provide justice to victims, and create 4 safer apeiety for

fulure gencralions.

awuw
I
24 . Internetionat Research Journal of Commaeroe omd Low
hitp:/fllme.net.in, Emall: inmss@amall.com




