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,V:Voman and Law - Lessons from History

. Sourabh V. C. Ubale |

Intrqducﬁon

SIS A RINT | Teeiaa e i |

One of the hymns says that incomparable radiance born from the bodies
of all forms of energy from the entire universe came to one place and
took the form of a woman (Durga Saptashati, C.300 BCE). This is how
number of c_hants, hymns and quotes talk about the spiritual soul i.e.
woman. While going back to the past and tracing the instincts which
portrays the status of woman, we can find the different interpretation of

_ history and laws too. And that’s why I want to focus more upon these

interpretations instead of going with either side of the flipping coin.

Ideas are the strongest things of all in history because they can be passed
down and change the behaviour of future generations—even a gun was
originally an idea (Durant, W. & Durant, A., 1968). It’s up to us whether
to blame the history all the time or take lessons from History by trying to
find out the explanations prevailing during the said period is on us. On
this ground, the present topic would be justified and analysed. As said
by Justice V.R. Krishna Iyer in his 'Law and Life!, "The fight is not for
woman's status but for human worth. The claim is not to end inequality
of women but to restore universal justice. The bid is not for loaves and
fishes for the forsaken gender but for cosmic harmony which néver

* comes till woman comes" (Krishna Iyer, V. R., 2013).

:
Lessons from History

research discipline, as it illuminates the path in
t and become a beacon for forestalling the fu-
n incomplete task because though it’s
but rest it depends upon the theory
e interi)retation which is different for
ariness cannot deny the reliability of
History in any part of the world is the

History is one of the best
understanding the concep
ture problems. History is always a
always built up on the evidence
which may be a guesswork or th
different personalities. This arbitr
history but cannot agree it totally.
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tradictions. When we talk aboyg Ing

. n
. tim of manipulations and cont -how this !
victim 0 P d the conflicts and have seen how thijs Extro:

ictions in the history: It ig piop sy
such contradictions 1 1 'S Tightly o,
can be an outcome of Statesmen, Nations, are not to be em “aig

: “Rulers, 4 _ .
by G. W. F. Hegel, “Ru hing which experience offers in higy, r;l;) gh.
By

cally commended to thfa teac men = t
what experience and history teach is this - that people and 80Vernme,

. . > . t
never have learned anything from history, or acted on Principle, des
duced from it. Each period 1

s involved in such peculiar circym,q tancg

) : . : : )

exhibits a condition of things so strictly idiosyncratic, that jtg °°Hduc;
must be regulated by consi

derations connected with itself, g itse]
alone” (Hegel, G. W. F., & Rauch, L., 1988). Dan Brown's D, Vl'ncf
Code on 'The Last Supper" infers that the search of ho!y grail ends i, the
discovery of woman's ability to carry forward a genetic heredity by oiv.

irig birth and nurturing a child which is supposed to be an unending duty
of woman and that too exclusively reserved for her forever!

-

Etymology and Interpretation

Some scholars believe that the word ‘Female’ is derived from two o)
English word ‘fee’ and ‘male’ where ‘fee’ means ‘an estate of land, es.
pecially one held on condition of feudal service or one can say cattle or
property’. And thus ‘female’ means property of male-or men. It may be
" true in some situation when we trace the history of some offences from.
Indian Penal Code. But again it’s an interpretation. on one side. The
word is female and not the fe-male; nevertheless if we try to find out
origin we come to know that the word ‘female’ is derived from the Latin
Jemina’ or ‘femella’ or ‘femelle’ in old French. The English scholars
agree that the change from ‘femella’ is due to its association with the
word ‘male’ but both of these words are not linked etymologically. Re-
ther the word ‘male’ is derived from Latin ‘mas’ or ‘masculus’ or
French ‘masle’. Taking Lessons from history now one must agree ﬂ“ﬁ
has been changing now as ‘fe’ from female is taking the meaning of ‘e
from Latin ‘Ferrum’ i.e. Iron, Ce

.Sa[une is in the case of the word ‘Woman’; the word is df:riV'f?d from ’?ld
English “wifinon’ which means ‘wife of man’ where one shall not &
. Dt it 1o property of man or a female servant as some scholars.did: £
the same time English scholars also held that ‘man’ stand for ‘Hume”
being’, ‘werman’ for ‘male human being’ and ‘wifinan’ for “female ]_1u0
man being’. Thus again it’s not the word derived from-‘man’. "Takglx;
Lessons from history riow one must agree this has been chanfll:fp -

from ‘Woe - i ’
. mar 1.e. cause of sorrow or troubles, to the ‘W/0
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Womtan and Law - Lessons Jrom Histoy

Women, Law and History — The Interrelation

As it'has' been well said that how a country views its history, reflects
how 1t views and understands itself, A wrong assessment of past may
weaken the cultural ethos and soul of a country. Those who forget their
past may also forfeit their future, History can be traced from ancient
through medieval to modem and with the futuristic approach as well. As
we have started our discussion, women are one of the ‘most vulnerable
being, despite of being almost half of the population. Thus we haveto
‘study’ the history of woman, her status and her empowerment from the
roots of history, where the evidentiary traces are available and that ‘may
be from pre-historic age. This study will definitely aid us in"not forfeit-
ing the future of status of women in the society but improving her status
on each phase of her life that is before taking birth till the natural death.
Law is the instrument to control the behaviour of individuals in the soci-
ety; may it be natural or sanctioned by the sovereign atithority or judi-
cially pronounced. Thus development in the field of law-in turie with the
women' empowerment and development is significantly important for the
national as well as international development of the society and. within
society. Though we have laws but still some laws lack in its implemens

. tation and thus we fail to achieve the goal of women empowerment and

development to the fullest. The concept of Development always; hasia
positive comnotation implying betterment, progress and upward. dd:
vancement, Thus it is always suggested that one has to take lessons from
the history. 2 o
A Jourhey through Pre-Historic and Indus Valley Ciizilizatim‘} | ;L " g
Pre-Historic period is the early development of the humzn being whlch
can be seen from various paintings from the caves pamtid .dunn‘g’:Pz?lla?-
biithic, Mesolithic and Chalcolithic ages i.e. from 2.5 ;mlhgm years ago
tili 10,0'00: years ago. These Paintings do not show ml}C!} dlﬁ‘erencebe-
t\ireén men and women, even if the family and .comn{qplty gathe}'l{lg;
Women are painted both nude and clothed. Then in Indus;, V&_llle)r(; C1:\/311-

= n
T
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s tetl us about woman and her Statys. }
Jeciiblos of wonien statuettes are the most b(;::z1\2£t:(l; __'Ii*_&ce);lgh_ the'_r‘éég(‘];“ o

¢ enlivratiy, socially ang trac { ( ] . oo
:::\ ::‘::[\zgl‘l‘t!igmr;:\ns timt it may be duc_e to thefltr al;:l!:t.y dto ‘}.).r,o duCE‘: OtfeY
sevim. 1t has also been seen that a man 'wa[; 0' e1: dl;; e mth family .
has Witk Qs per the burial sites at Mohenjo- 15110_ an . alzappa-: The effer
of thiese female figurines is two-fold: it emphasizes the beauty, ang ™
he sexunal nature of the t‘cmalu:: and at the same [;zm-eé jllerlshes the ny,,
hwing. motherly nature of the female (Bromley,. a\;l 1 . 1998), Heavily
wrnamentad women statuettes can be seen on SItes._ t 1as also Peen Seen
that the position of the statuctte 18 typxcally.a nursing infant situateq o
the teft hip and the right arm of the mother is free to do tl?e other Work
Tids structueal position is similar to the pose of women in rural areg,
The temale deity of' Harappan people was tITe Mpther Goddegg, The
most talked figurine of this age is of the ‘dancing g1r]’; as she might p,
standing in some position but scholars assum.ed 1t as her professigp
British archacologist Mortimer Wheeler described j:he item as his fa.

vaurite statuette, according to his description: _ -
i L,

sation, the diffevent hipurine

She's abowr fificen vears old 1 should think, not n{ore, but she stands
there with: bangles all the way up her arm and nothing else on. 4 girl
pepvecrly, jor the’ moment, perfectly confident of herself and the world

There's voihing like her, 1 think, in the world" (Anisur Rahmén,_Z_()‘l 7):
A Journey from Vedic to Pre-Independence o R

Altekar avgues that “the position which women occupied in Hiﬁd_i.i_socie-
ty at the dawn of civilization during the Vedic age is much better than
what we ordinarily expect it to have been” (Altekar A.S., 1956). During
\k“dit period, women enjoyed good status especially with reference to
celgion, rituals and even access and ability to acquire highest
‘nowledge. Ancient literacy and historical research have the evidences
\\*3uzre omen were treated equally with men and thus there are concepts
ot Sehadharmacharing (one who helps her partner to do his righteous-
::t““ :“d [d“ﬁes and participate equally with men in all activities:of high-
. h3_1t;,tjﬁgfiﬁ?j,-;eslz?ﬂ;{za&oﬁZl\fl'] Olgsr;;a, Mokshc‘z), Ardhangini _(bettirc-i
alf body is of God — Shiva a

I s~ Pt 4 v Sy (Freadom o 9
lt'}[ hfe dt‘pend.s‘u gm;aveda says .that the triumph Of Wo_meli' i 11:31' mi"-.
Now this is g pon her appropriate training during the B,_‘a]?’ylyaclfgfj a.

. gam an nteresting fact that in historical traces wé ,ﬁﬂd the

I
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- type of education was different for ma]

" longer time. Aryans were patriarchal and a man had almost absolute

Woman and Law - Lessons from History e

e and female. Discrimination may ‘

have been en-rooted at the primary leve] of education. At starting period,

. women were allowed to go to Gurukl (residential schooling system in

ancient India) but afterwards they were denied. Polygamy'and Polyandry
were also much prevalent during that period. S

It was the era of Manu when the status of women started degrading.
Manu described women as dependent throughout her life time as she is
dependent on father during childhood, then husband after marriage and
then son at old age. Some texts including Arthasastra restricted the
movement of women and not allowed her to live independently. In the

.Smriti Sastras as well, as in Manu, it has been mentioned in strongest

terms that woman should be honored. But then again Manu has given
absolute rights to men to inflict corporeal punishment on her and discard
her if she said anything disgraceful to him. Thus, a contradictioﬁ in.the
rules of treatment to woman was traced. Manu’s system continued for

power over his wife and children.

But on the other side, there are some of the instances that show the sta-
tus of women was somehow equal to men. Some verses'in Rig Veda are
written by women. Women were allowed to take education and some of
the women were highly intellectual. There were two types of scholarly

‘woman firstly the Brahmavadinis, or the woman who never married and

cultured the Vedas throughout their lives; and secondly the Sadyodvahas
who studied the Vedas till they married (R.C. Majumdar; 1982). Panini
mentioned female students studying Vedas. During p_efiod*of Upaiii-
shadas,we have the instances of women scholars like Gargi, Maifraye,
Ghosa, Apala, Visvavara, etc. During this period, widow marriages were

) afllowed and there were no traces of Sati system during this period.

Atharva Veda laid stress on the importance of girls’ education in the
period in the following words, "By Vedic studentship, a girl wins a
young husband”. This shows that good education was regarded as a nec-
éssary accomplishment for being well placed in life (R.C. Majumdar,
1982). Matrimony was not compulsory as we knew from the life'of
Brahma Vadinis. Absence of any age limit for marriage is clearil_y

* evinced from the theory of adult marriage (D.C. Ganguli, 1969).

Aiccording to Vedic hymns both husband and wife were joint owners of
the family property. All the ancient law-givers unanimously awarded '_to
a mother an equal share with her son in the property left by her deceased

‘husband in order. that she might spend her remaining days’indepéndér'ifiy

L :
1
!
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52 ihaspati says: After his (the 1
.. regard, Brif Centivi e hugh,
of her children- In 7 ;regnt of his son, should b]e entitled {q a“'e‘ds)!ﬁ'--
death, a mother the pé step-mOther also to equa Shares{bu’t da. "hq-ual"'
) their the sons (Rammohan Roy, 1827 Shtey,

ith his sons, £ han ,
fgzr;gv urth part of the S}llfgsesﬂi manner of the distribution of prb iy,
larly Katyayun# f}f:cfgther in the following words: A fourt, . art Pery

of : d thet} S de,
after the death O of unmarried daughters, an ¢ three foyyy, of
clared to be tlllle :I:tazef the property is O small as to [):e inadequgte ¢, ;];e
' sons, if foul'fené’es attending their marriages th'e sons haye N exclyg,
1 J .
frs (Rammohan Roy, 1822).
en's status, later Vedic society showed , Stﬁking

i ard to wom ’ . 4 _
eriod of codification of social laws-women were bracketed wig, the
}S)udras and were denied the right to study Vedas, to chant YEHic map,

tras and to perform Vedic rites (D.C. Ganguli, 1969).

~

By A.D. 700, the position of woman further deteriorited due to foreign
invasion. It continued to be degraded up to A.D. 1800 when Wwoman ag
socialised to play the role of a person entirely dependent ofi man; ang
 having no faculty to take decision on her own. The ‘position -of wWomey
deteriorated after Muslim invasion of the country. The social cireun.
stances compelled father to give his daughter in marriage as early as
possible. Custom forbade girls to remain in the house of their parents for
more than six to eight years from birth (P.N. Chopra, 1969). Purdali and
child marriage had become common during these daylg.. e S

I{’ India, along with the developments the civilization, social disctimine
tion increased. Jainism and Buddhism -emerged as potent religious re-
‘orm movements. It also includes Bhakti Movement, They started cor-
Sld?nn.g Women’s spiritual capacities equal to men’s, The uriverst
prejudices against women, who are said to be weak-minded; fickl
freachetous and impure are shareg by the Jains and expressed in sever?
Passages of the canon and in the form of maxims. Althoﬁgh in the Yedlc
gﬁg‘:}d women had access to education in India, they had gradually .1015;
Vedicght' In cultura] reality, women enjoyed a privileged position ¢
.~ Period, Women had ecial i d spirituality; ¥
Which men wera not all o e stoms, rituals and spiriti#i,
: owed to interfere,

" The posit; e
ater }\).?ésclitii:oneo.f women reached an all-time low during the agaf@%ihg
- Perlod It s during this age that codes of conduct presgriv.

N e i ) ' J

[
[
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3 Woman and Law - Lessons from History s S 53 -

) b'ehaVIOUl' norms for women were evolved. This perio-cqir saw t};le exclu- -
sion of women from both economic and religious sphere. The medieval

) PeﬂOd'W}meSSEd wars and invasions and a steady deterioration of wom-

" en’s position. Social changes and war have relegated their rights to the

backgr ounc_i. T.'he advent of Muslim rule further secluded women on. all

fronts. :]'helr rights within marriage have also been curtailed. In the Brit-

ish period there was revival of interest in women's education in India.

?' Initially social reformers emphasized the need to educaté Indian women.

Women's education was supported by not only social reformers, but also

by philanthropic foreigners, missionaries, and the British government,

LA

3 Aﬁe:r the independence of India, Parliament had made si gnificant efforts
to give equal status to women with men by removing inequality.

¥, Ty —

L
nk

~ Status of Women after Independénce

¥

o - - . T
?'.-'é The post-independence era gives better version to the‘;womanrgm}),dw-
B erment and development. Taking lessons from histery, the framers of the
L Constitution of India incorporated general as well as specific provisions
? for the woman empowerment and development in the status of women
£ in the society as compared to history. The preamble of.the constitution

. as a forerunner also enumerate the aims and objective of this law of the
- land' which treats and gives equal rights, opportunities, proteétiq'n,iand
Y many more aspects. The chapter of Fundamental Rights guards the indi-
; vidual against the State irrespective of his sex. State has_pewer.to make
L special laws for women. State has to provide equality of opportunity.
;""' Irrespective of the gender, State has to provide equality before law,
’ " equal protection of laws, free and compulsory education between 6 to 14

and various freedoms. Prohibition of human trafficking and child labour

is also the part of this chapter.

g ;i PR
b Directive Principles of State Policy lay down the ‘roots.of State Action’,
28 though not justiciable, enjoy the sanction of public opinion and are -fun-
.1 damental to the governance of the country. State according to these arti-
' cles shall securing right to an adequate means of livelihood, equal pay
for.equal work, just and human conditions of work and for maternity
benefits too. Along with these, various social legislations are;the -out-
come of the implementation of these directive principles. The Constitu-
tional Amendments post-1992 incorporated the reservation for women in
Panchayats and Municipalities which proved to be one ‘of the best poli-

" cies for the women empowerment through political partic'ipation. e

oL b
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{ Women & Women Commissions o
for Women was set up as statutory body, T
Commission for Womien Act, | 9.=90t

V fo

Status o

L3 1] L] l
" The National Conunisston 1o
January 1992 under the National

ot tional and Lega ;
"review the Constitutiol al e & :
__ ' remedial legislative measures, facilitate redressal of griévances a dag.

' vise the Government on all policy.matters affecftmg ?olmen'fis cctio |
of the said Act gives us the detailed functioning of the Colnl?liséion.
' There are State Commissions for.women working at the' State Leiel,

'National Human Rights Commission and State Human Right Conyj,.
~ sions also help in uplifting the status of women 1n various aspects,

] safeguards for women; ?r’ecdnnnend

Conclusion

“Real progress for women Is not merely-opposifion to patriarchal vajyes
of power and authority, although confrontation is sometimes a success.

ful sirategy for change. Women’s challenge is to go-beyond.the statys
quo to create structures and norms that do not merely adapt to existing

* conditions” (C. Margaret Hall, 1990) |

From the above discussion, it is observed that in the Vedic Péfiio:dj
Women were having a high status in the society. The Aryan dominance
on non-Aryans redirected in a caste system which affected the status of
woman and restricted her behaviour and freedom. The religious activi-
ties also got restricted during sutra period. Then status of women started
declining especially after the invasions of Arab. In various places she
- was (is) considered physically weak. But it-started improving.somehow
after Bhakti movement. After 14th Century women started participatifig
in pol_itics' and administration. Women were liberated by legal reforms
dL,u'ing British rule. After independence in 1947, thé_ fpﬁbr equal rights
were put into practice to. some extent, | .
_As we have observed various Acts and Schemes of.the central gov o
ment as well as state government to empower the women of India. BUt
in Indi-z% women are still discriminated and marginalizecf at every }e"f’] O,,f?
the s;oclety \ylolethfar it is social participation, political Rarticipgtiqﬂz e?oé
nomic participation, access to education, and also reproduct!y
healthcare. Women are found to be economically very-poor all 0V ! 115
dia. Women empowerment cannot be possible unless everyon® HQIP;
thc;am to self-empower themselves, ' Lo e

I would like to conclude with a quote of Mahatma Ga‘riahi or.a q‘u??t;i_oﬂ.;

¥ r
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to be posed to the society — “To call woman the weaker-sex is a-libel;.it.

“is man's injustice t . b
1y to woman. If by strength is meant brute.strength, then,... ... . ..

im}?eed,_ is woman less brute than man. If by strength i t moral -
pav'ver, jt{ven woman is immeasurably man's supe,.io,.gya;s;:: f,g, m-o “; :
er Intuition, is ;he not more self-sacrificing, has she. ot areater iivf;*;
of endurancc.a, has she not greater courage? Without her: gmah cojljfféi not
?;} If (1on—VIZience is the l@ of our being, the future ‘,is with;"wdmaffq:
‘" 1(0} aclfc;?h irjnlzgg (;,3 .more effective appeal to the heart tha;:z WOmgn?',' (M

The author is an Assistant Professor, Deccan Education Society’s Shri
Ngvc.:lmal Firodia Law College (affiliated to Savitribai Phule Pune Uni-
‘fe.’ffglo')’ Pune aqd Ph.D. Research Scholar, Department of Law, Univer-
sity of Munibai. . ] .
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