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DEVELOPMENT OF RIGHT TOPRIVACY ININDIA: A CRITICAL ANALYSIS

Dr. Kranti Deshmukh’

"No p'er;son shall be deprived of his life or personal libérty except according to procedure established
by law"

This right has been held to be the heart of the Indian Constitution, the most organic and progressive
on in our living Constitution, the foundation head of our laws.® The Oxford English Dictionary defines a
as a justifiable claint on Iega] or moral grounds to have or to obtain somelhing, to act in a certain way.
are of essential importance in such disciplines as law and ethics. Right is an interest recognized and
&d ‘by law. ‘Rights’ are legal, social, or‘ethical principles of freedom or entitlement; that is; rights are the

‘nenta] normative rules about what is allowed. of people or owed to people. Rights are often considered
Aehk. - civilization, being regarded as established pillars-of society and culture and the history of social
" i found in the history of each right and its development. The specific enumeration of rights has

_ reatly in different periods of history. In many. cases, the system of rights Promul pated by one group
defines right as a claim or

any subject matter whatsoever, The term life the state of being alive as a human; an individual person’s
ce. The law dlctlonary3 denotes lifé as-a life of a human being unless a contrary appears from the context.
. Therefore tlie term right to life. may simply mean-the right of an-individual to stay alive.

The libera) interpretation of the coristitution in the welfare state of India has expanded the meaning of
icle by including in its ambit the simplest of the right from right to clean environment to the complicated
tke right to privacy.

The digital India is a very pleasing thought, but it does come with certain drawbacks. The most
ant fundamental right of our, the right to privacy is compromised. At present India does not have any
1right to pr:vacy and data protection but only a judgment that recognizes it as a fundamental right.

The data privacy breach generally comes in a loop. Firstly the customers subscribe-or: prowde certain
ation to an institution in good faith to get services or product. Then the institution's security is breached
turn the people have to compromise their right. Then the investigation takes place and the breached
ion gets to file a criminal $uit against the accused and the matter is then presented to the court.

There is no remedy to person whose privacy is breached when essentially according to the constitution

" aedy for violation of fundamental right is a petition under Art 32 or Art 226 to the Supreme Court and

“¢. wrespectively, What is more dangerous is that the person does not-know the right is breached unless:
f: the same, Many times he ntight not know it at all. All the breaches of findamental rights are up
plk®nt while this one isunforthcoming and uncandid. '

. urther the right to privacy is directly connected to democracy. It can be said so because a democratic
ment is for the people, by the people and of the people. The four pillars of the state include the public as
“herefore, if the public is not protected adequately, the state has failed to be a complete democracy.
ion means physical as well as mental, Thus when Indra claims to be the largest democracy in the world, it
ssary for it to protect its public.

ational scénario-
The United States of America does not have the privacy provision in its Constitution. However through

y of judicial activism the judges were able to insert this right into it. The amendments to the constitution
ied to determine this right.

Professor, MMM’s Shankarrao Chavan Law College, Pune

ONSTITUTION OF INDIA, ART, 21,

QELHO V.STATE OF TAMIL NADU, AIR 20G7 SC861.

prRA KUMAR AND PREETIMISRA, "RIGHT TO EDUCATION: A CRITICAL EVALUATION OF THE RIGHT OF CHILDREN TO FREE
MPULSORY EDUCATION ACT 2000 IN THE LIGHT OF 4A'S FRAMEWORK, BLR(/\PR]L~ June) & 180 (2016).

VANATHA AIYAR’S LAW DICTIONARY 2012
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‘and fifth.amendment pl’ox‘iti'e-ééha??]_ freedoms which 1 .,
“number. fourteen which is ver. imilar to Art 21 1o
istheright-to life,dibertyand:pirop .&

rized” disclosure of persondl information - held by the
igw ‘their own personal information, ask for: dorréctions «

99 requires financial institutions to provide customers with 2 p
mation is being collected and how it is being used. Financial instiji
af:protect the information they collect from customers,
titutionsis 1iot-a written .document, It is made up of several acts of Parlj
ights, "and*The Parliament ‘Act etc. In the United Kingdo
nacted'the Human-Rights Act. Art 8 of the Act says that "Ewve
rivate-and*family life, his Korme and his correspondence.” The right to p:
‘ofipersonal life- including unnecessary, heavy handed state of survei

itérfered when it is.absolute necessary in a democratic society. The ri
gnityand is linked to many other rights,

rivacy-

ind inherent. rights. that 8 man exists. Right to privacy is the
compromised or suspended, -1t has several dimensions ranging from p
eright is very important-in a person's.life and also plays a significan

spect of the right 1o privacy is based on the theory of rights and duties. Each

igger the right bigger will be the obligation, The whole system is bast
“duties. To stop arbitrary rights one must question whether this right is necs
acy:can ‘also.mean- an idea .of private space in which man may become and re
imal-behavior and social organization suggest that'man's need for privacy may wi
Zins‘Privacy is‘one of the coneepts which are closely related to human dignity therc

is.not: alien to the-Indian political thinkers and philesophers, They
ights'and fundamental freedoms for ali uman beings everywhere sinc
a in the primitive times was a co-operative based society. The different
Irown:function as-their roles were divided. The ancient lndia was almost a v,
1ves, but they were masters of theit. own :houses.- The Dharmashastras show
king héd to respect the right of privacy of their citizens.

ythology books talk about meditation and how the Rishis would spend days

limalayas without being disturbed. This was in some way recognition of rigt
ivacy.also:includes the right to be left alone. A story‘in the' mythélogy reveals that v
editating, he was disturbed by Kamdeva who was later bumt as a.punishment by Lord Sh

g:which=is the oldest of the Vedas says that one ought to build such house which
erinmates-in-all seasons and be comfortable. The passers-by may not see the inmates
111 S
ertain-instances of privacy in Ramayana as well. The fact that the queens each lived in |
only the king who was their husband could meet them without permission’ was the sig
ight to:privacy. The other.had to take the.necessaryv_permiss_i_on from the queen.
amayana.when we can see traces of the right is when Mandodri the quee
¢ battle field unveiled and-asked him to get up and scold her for doing so.”
shHowe women would keep themselves veiled and only their husbands could see thermn withour i
.. % Thiscan'be further proved when Lord Rama showed his disapproval towards his wife Sita after she
beén .in the custody of Ravana. She had to go through Agni Pariksha to prove her loyalty and purity. Righ
privacy of a matried couple was violated in that scenario. _ :

e i iews were shared in the Mahabharata whercin the women were tmade to put a veil and cc
by -anyone except their husbands. As we know that Draupadi was shared belween the

'M.V.-Pylee, Sefeot Constitutions of the World” (Lexis Nexis, Haryana, Fourth Edition).
Irshad Ahmad Hurrah, "Human Rights in India- A Historica! Perspective”. Volume 6 Issuc | fternational o b
Journal of Engineering and Technology (2019) ISSN 2395-0056.
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gAndava brothers, however it was decided that cvéry brolther would spend an entire year with her. During this

time others were not to disturb the couple and would: respect their privacy, However on one such un fortunate
event Arjun entered the room while Draupadi was with Yudhishthira and was punished as he had violated their
privacy. He was banished for 12 vears in the forest.'

" In the Yajnawalkya Sambhita it is conceptualized that whatever has been given to a woman by the

father, the mother, the husband or a brother, or received by her at the nuptial fire, or given to her on her
husband's marriage with another wife, is Stridhana,
Historica! evidence shows that the right was prevailing in all situations in some way or the other, Manusmriti
which is a great ancient Indian text says what was given before the nuptial fire, what was given on the bridal
procession, what was given in token of love, and what was received from her brother, mother, or father, that is
called the six foid property of a woman.

Consequently, a woman's husband or his families were precluded from using her Stridhana, unless they
were in dire straits. Additionally.it was a sin for a- woman’s relatives to use her wealth even if the same was done
unknowingly, i : , .

Further it aiso says thata person was not to be disturbed while meditating. It also mentions that if a
person talks to an unknown woman in a lonely place he will be fined one thousand panas, -

The great Chanakya wrote the Kautaliya'sArthashastra during the Mauryan Empire. He mentions that
ministers were to be conversed to.in: private. He believed that it would help maintain the secrecy of state

- ‘paliies. The Arthashastra has also laid down a.detailed procedure for consulting the ministers so as to ward.of
st ~sibility of leakage of state policies,

%5This was also the time when a lot of spies were used, whether they were to gauge people's reaction to a
"-2rtain policy made by the king or to collect information about the other kingdoms. Chanakya did not encoura ge
eavesdropping, instead he encouraged them to join in"on debates to understand the view point of the general
public,

As were the recognition of right in the Arthashastra there was a huge violation too. The Arthashastra
directed the people how their houses should be designed and anybody making a house not according to the
design was punished.

The Islamic law js comparatively stricter than the Hindu law. The Muslims follow the Shariah which
«<an also be called as the god's corunand. The Islamic law also protected privacy of a home as a fundamental
right. It said that a home was a sanctuary for the people residing in it.

The holy Quran which is the authoritative text in the Islamic law says that when one enters somebody
else’s house they must announce that they are coming in. Nobody could just walk in casually withouit
permission, ' _

The principles of Islam are ‘based on Haya or shyness, It is believed th i
wrong by letting his.animal instincts rule, the Haya would pull them towards conscience, In this aspect:the h

pe¥® inside the man's house. He saw some wine and a woman inside the house. 1 I
wwurt, the Caliph was reminded that punishing him would mean violating his right to privacy. The -man was'sét
free. with a promise that he would Jead @ good life henceforth. This incident proves that state:had an obligation
towards their citizen to maintain their right to privacy. )

However when the right interfered with the health, public safety, rights and privileges of others the
right could be restricted, - -

By the 19" century the right to privacy had.already been recognized in the United States and in.the
United Kingdom however not so much in India directly. Laws like Evidence Act, Easement Act'had provisions
“hat would accept the right indirectly. There was no concrete definition of what the right meant and there still
sA°t. Thuis we can say that there was a custom of privacy in the ancient Indian texts,
Tudicial response for Development of Right to Privacy-

: The case before Allahabad High Court of Gokul Prasad v. Radho? held that right to privacy existed as a

1sage and custom in these provinces and substantial interference without consent can give rise to a cause of
iction! The issue was construction of verandah and certain doors overlooking the plaintiff's house where the

Ravinder Kumar and Gauray Goyal, The right to privacy in India concept and evoll;lion.(Pam-idge Publishing,ion, 2016)
SBN 978-1-4828-6865-4.
(1888) ILR 10 All 358
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Iosmg of doors and windows .of defendants newly constructed house

ApATtinen 'deprivmg ‘him of his right to prwacy

i

tion of-pnvacy, gven when not found in the common law, arose

; sue -but upon probab!e cause supported by

B! .placefo.‘be Seirehed:and: the persons orthings to be seized.”
] ing in mind the American Constitution's Fourth Amendment and also
was:an inspiration ffom Dr, Ambedkar's book as well, It was also
<in the Criminal law wherein arrests were made without warrant

_‘éiéﬁ‘zability nor complete rejectioni of the®famendment was reached. The

nta] right was first held by the Hon'ble Supreme Court in the year 1954,
- Coun dismissed the exlstence of a nght to privacy on the basis ihat lhe

19 .‘)(f) d1id 20(3) of the Constitution. The-Court said that the Constitution
ourth Améndment to the U.S-Constitution.

U:P*was decided in 1964.Kharak Singh was arrested for dacoity but was

The police brought him under surveillance. The question for consideration

ance" under Chapler XX of the U.P. Pohce Regulanons constituted an

b b b

; astle" "it is his rampart against encroachment on hls personal hberty ”
stice Subb Rao s observations, paved the way for Iater elaboratlons on the right to

State. of Madhya Pradesi: declded by a three Judge Bench ‘of the Supreme Court, is
setback fo the right to privacy jurisprudence. Here, the court was evaluating the
of Regulanons 855 and 856 of the Madhya Pradesh Police Regulatlons which prowded

- 15 Bom, HCR. 42
2https.(l\v.f\'v\\.f constitutionofindia.net/constitution_assembly_debatesfvolume/?/1948 [ 203%paragraph_number=12%2¢106%2
C105%2C13%2Cl 1%2C14%2C10#7.66.12 tast visited on 28% February 2020.

* AIR 1954 SC

¥ AIR 1963 SC

*AIR 1975 SC.
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; On, 24"‘ .lu[y 7017 a judgment was passed. which has changed the.outlook Lowards right--to privacy
forever It not-only gave the.right its full recognition but it also declared it a fundamental right. The' nme;udge
bench passed an affirming judgment in the case Justice K.S Puttaswamy v. Union of India. "The. Supreme Colirt, -

has, however, clarified that like most other fundamental rights, the rlght to privacy is not an “absoliite, nghL";
Subject, to the satlsfactlon of certain tests.and benchmarks, a person! 's prwacy interests can’be: ovcmdden
‘competing state and mdlwdual mterests -

‘The questjon; of-wiiether or not privacy:is a; fundamental right first arose in 2015 before & three 'ud e |
bench-of-the Supretme Cadrt:considering the-congtitutional challenge to'the Aadhaar framework. Thé: Attorne
General :had :theti. argired ‘that although: a nurithek of: :Supreme .Gourt.. declsmns "had recogmzed the. right;
privacy, Part HI ‘of:the: ‘Constitution.doés not- -guardntee. such-a. ﬁmdamental rrght since larger-benches of the
Court in M.P:Sharma’ (8.judge bench) and Kharak Singh-(6 judge: bench), had-refused to accepi-that the. rrghtdo
privacy was constitutionally protected.

‘The judgment provides a good overview by h1gh11ghtmg the need for different reasonableness for
different fundamental rights. He believed that the intrusion’in privacy should be according to the prmmples of
Art 2-that is just, fair and reasonable. He then also says that there will be a tighter scrutiny when there is.matter
of compelling state interest involved. This should have a test which i is greaterthan. Just, fair and-reasonableness.
It should have a higher level of importance in ‘terms of government's interest in*privacy intrusion. However he
has failed to mention what will be in this special category and is left for the courts to-decide in the future.

=, Thus, the judgment is essentially trying to say.that right to privacy is a -fundamental right. However as no

(.‘.

restrictions then they should be based on the following-
a) Thereisalaw in existence that puts $uch restrictions,
b) The law:should be enacted.for a legitimate.aim of- the state. It. should be.necessary. for: the democratic

society.
c) There should be direct nexus. between the aim and Lhe procedurerado ted:to.achieve them.
Suggestions :&-Conclusion- ..
+~Theneed -for privacy and-its. reCOgnmon as-a rJght
soc:ety in-which ‘the.focus.has shifted from society
* against physical interference - with.a- person .or-hissprop
and spiritual facets of the human personality gained recognition and

protection o these need§
With the recognition of privacy as a bdsic and fundamental right of. an-individual; -India .definitely

cannot lag behind. The judgment of the Supreme Court is correct and true.and with the growing information

technology, privacy needs to be fundamental-right, However, it is.also true: that\sstrmgant laws.needs.introduction

> after.this. Air expert committee- must-be formed to probe into the matter as:tahow:many privacy:infringernent

issues are taklng place in: India and accordingly legislation exclusively dealing-with- such problems must be
enacted. Data protection laws.must be made more stringent and must.conform t0-OECD guideliries:

Only one or two sections like section 43A of the IT Act won't:be sufficient tozre;

‘h@ protection at such a large scale when schemes like Aadhar are to be 1mplemented :

Suggestions- o m e i aa .

hould be. made.

gh-identityior

Prohlbmon-of .

an mcreasmgly mdmduahstm
law. afforded ‘protection only
-,_sed the personal, intellectual
Athe.: scopeﬂof the law" expanded to give

ilate the data.

Protecuon from. szen 3 Identlty Theﬁ A separate legislatron regardmgfnght tnnpnvac

cases but. only w1th the-approval of Secretary— levcl officer: —
Constitution.-of .a"Central Communication. Intercepuon Review: ‘
Interception Review Committee may be constituted to.examine-and review th_ Antet
concerned authority.- Imposition of Penaity- Penalty should be 1mposcd Atponfsie
any information from-any resource or any officer of government-under any pretéxt.

tion orderspassed:byithe
ersonwho-tries to-obtain
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