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Revisiting Epic Chronicles...

One must also appreciate incomparable greatness of Ramayana & Mahabharata
that those themselves lend to an infinite number of interpretations, unlike any saga
ever written a civilizational singularity that will never cease to simultaneously
fascinate and trouble us.Understanding law becomes an insightful exercise while
reading chronicles in the epics as the effect of catharsis, accordingly discovers the
remedies & this mechanism prevails over entertainment,

Reference:

1. Vipul Maheshwari, Anil Maheshwari, (2020) “Ramayana Revisited: An Epic
Through a legal Framework”, Bloomsbury India

2. S.L.Bhairappa, (2009), “Parva: A Tale of War, Peace, Love, Death, God &Man”,
Sahitya Akademi, New Delhi, India.

3. Iravati Karve, (2007), “Yugant:The End of an Epoch”, Orient Black Swan
4. The New Indian Express
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From Marri...: to live- in- relationship- Ci‘itical Analysis
of evolution-of marital institution in Hindu society

Dr. Revati Naijk!

The family is the basic unit of administration of the society and the foundation
of the family is the union of the people of opposite sexes. To govern this relationship,
in the. process of civilization, marital institution was evolved. It has become the
basis of social organisation and foundation of legal rights and obligations. Through
the decades the marital institution has gone through the transformation in response
to the contemporary needs of the society, This article studies the evolution of
the man-woman relationship from the niarriage to the new pattern i.e., live in
relationship from legal perspective. With this objective this article analyses the
evolution of the institutional governance of man-woman relation with respeet to
different phases of evolution. Taking in consideration the transformation brought
by the Hindu Marriage Act, 1955 in the concept of Hindu marriage (hereinafter
referred as HMA), these phases are studied as:-

1. Institution of marriage in pre-HMA era

2. Marriage under HMA

3. Relationship in the nature of matriage

4, Towards to new era of sameé sex relationship

These phases can be discussed as follows:-
1. Institution of marriage in pre HMA era:

Marriage under the uncodified law was essentially a sacrament. It was regarded
as a holy permanent union and could come in existence only after performance of
sacred rites and ceremonies. The parties to the marriage were imparted with the
status of husband and wife and children born out of such wedlock were given the
status of legitimacy. It was the last of the tenth sacraments prescribed by the religion
for regeneration of men and was considered obligatory in case of every Hindu who
did not want to become the sanyasi?. The sacramental status of Hindu marriage has
been affirmed and reaffirmed in various judicial pronouncements?,

1 Assistant Professer, MMM’s Shankarrae Chavan Law College, Pune.
2 Satyajeet Desai(ed.), Mulla Hindu Low 816 (LexixNexis, Gurgaon, 2018).
3 Tikait v. Basani
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From Marriage to live- in- relationship- Critical Analysis of evolution of marital mstitution in Hindu society

Under ancient Hindu law there were as many as eight different forms of
marriage and each of this form depicted the different stage of social progress®,
These eight forms covered almost every possible form of conjugal relationship
ranging from the unrestricted polyandry to the ideal monogany. Out of these eight
forms, four were approved and four were disapproved. However, before passing
of the Hindu Marriage Act, 1956, Brahmaand Asura were the two forms which
were in practice. The only difference between the two is that in Brahma form of
marriage the girl is gifted but in Asura form of marriage the girl is sold i.e. her father
receives the bride price. Therefore, the Brahma form was considered approved and
Asura a disapproved one. This distinetion between the two forms of marriage had
a reflection on the law of succession where a woman married in Asura form died
intestate, her property devolved upon her father or his heirs instead of her husband
and if the marriage was in Brahma form property devolved upon her husband or his
heirs and not upon her father or paternal relations.

Sacramental nature made the marriage permanent holy union without any
scope of dissolution by way of divorce. Monogamy was not compulsory. Further,
Sacramental nature of marriage also influenced the capacity to marry and relegated
the consent of parties to somewhat subordinate place as it was not considered as
criterion for the performance of the marriage. Minor could be given in marriage and
rmarriage of impotent or insane person was considered valid. The valid marriage
between the parties conferred the status of wife and husband and children born out
of such wedlock were conferred with the stamp of legitimacy. The valid marriage
formed the basis of civil rights and obligations between the spouses inter se such as
right to be maintained and rights of mutual inheritance,

The significant difference of relevance is that before HMA we find the
recoguition of certain rights specifically right to be maintained and right of
inheritance even in case of illegitimate children and exclusively kept concubine
known as ‘Avaruddhastri’, An Avaruddhastri who was in the exclusive keeping of
the man till his death was entitled to receive maintenance out of his estate and could

4 T.V. Subba Rao and Vijender Kumar (eds.), Prof. G.C,V.Subba Rao Family Law in Indin, 196 (5. Gogia and
Company, Hydrabad 2012).
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enforce the claim against those who took the estate’. A married WOman who lefy o,
husband and lived with another as his permantly kept mistress was also considereg
as ‘Avaruddhastree’ and was held to be entitled to the maintenance provided she
remained faithful to him. Such woman was given maintenance subject to her sexual
fidelity to her paramourS,

The illegitimate sons of a Hindu were divided into four classes’ ;-

1. Illegitimate sons of a Hindu belonging to one of the three higher classes by
a dasi, i.e. a Hindu concubine in the continuous and exclusive keeping of
their putative father;

2. Illegitimate sons of a Sudra by a dasi

3. Illegitimate sons of 2 Hindu by a Hindu woman, who is not a dasi

4. Illegitimate sons of a Hindu by a non-Hindu woman

Illegitimate sons in the first category are entitled to maintenance from the
separate property of the father and in absence of that to the joint family property of
father. But such son had given no share of the inheritance.

The illegitimate son of a Sudra by a dasi was entitled to a share in the separate
property of his deceased father. In absence of the separate property of father, he was
entitled to reccive maintenance out of the joint family of the father in the;_h‘ands of

his collaterals.

Ilegitimate son of a Hindu by 2 Hindu woman who was not a dasi was entitled
to maintenance even though he be the result of casual or adulterous intercourse. He
was entitled to receive the maintenance out of the separate property of his deceased
father and in absence of that out of the estate of the joint family of his father,

Thus, the law seems to have a taken a care of maintenance of the illegitimate
children and the woman who maintained the sexual fidelity with-a man even without
any sort of marriage. However above position needs to be interpreted in the light
of situation that before passing of the Hindu Marriage Act 1955, for a Hindu male
monogamy was not compulsory.

5 Bal Nagubai v Bai Monghibai AIR 1926 PC 73,
6 AkkuProhled v Ganesh Prahlad, AIR(1945) Bom 217,
7  Supranote [ at 740,
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2. Marriage under the JMA:

While codifying the law of marriages of Hindus, the Act, introduced certain
provisions to reform the institution, and with this objective made some radical
changes in the earlier concept of marriage as a sacrament. Itprescribed the conditions
for valid marriage and provided for the consequence of their breach, It provided for
the void and vdidable marriages and carved out the remedy of divorce. Various
provisions of the Act highlight its distinctive features which differ significantly
from the sacramental notion of marriage under ancient Hindu law. Due to this it is
often said that the Act has made the marriage a sacro contract by introducing somie
of the clements of contract in the sacramental conceptualisation of marriage®,

One of the important provisions of the Act dealing with the issue of
legitimacy of the children of void and voidable marriage is the statutory
legitimacy. The Act has carved out this fiction of legitimacy to give relief
to the children of imperfect relationship by imparting limited legitimacy to
children of void and voidable marriage annulled by the decree of nullity®.
Due to this fictional legitimacy such child is entitled to inherit the separate property
ofhis parents but it neither can inherit the ancestral property nor can acquire the status
of coparcener in the Mitakshara Coparcenary property. However, Solemnization of
some form of marriage between the spouses is the pre-requisite of the application
statutory legitimacy and relationships without the marriage does not strictly come
within the purview of it. '

This piece of legislation is so much progressive that still today it is the only
legislation which provides maintenance to the dependant husband to be paid by the
wife. The maintenance’® can be granted to a wife, divorced wife and even to the
wife of void or voidable marriage subsequently annulled!

Presumption of MErriage - Even prior to the passing of HMA, courts
have recognised the validity of long-standing relationships between a man and a

8  Dr. Neera Bharihoke, Modern Hindu Law (Declhi Law House, Delhi, 2008).

9  The Hindu Marriage Act, 1955 ( Act 25 of 1955), . 16.

10 Id. Ss. 24,25,

11 KMonl v. State, I (1987) D.M.C, 36, BhausahebSandu v. Leelabai,, AIR, 2¢04 Bom. 283
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woman without marriage by evoking the presumption of marriage under the Indian
Evidence Act; 18722 . In the case of 4. Dinohamy v. W L Blahamy? the Privy
Council laid down a broad rule postulating that, “Where a man and a woman are
proved to have lived together as a man and wife, the law will presume, unless
the contrary be clearly proved, that they were living together in consequence of a
valid marriage and not in a state’of concubinage.” In S.P.S. Balasubramanyam v.
Suruttayan @ 4ndali Padayachi,’ the Supreme Court held that if man and woman
are living under the same roof and cohabiting for a number of years, there will be
a présumption under Section 114 of the Evidence Act that they live as husband and
wife and the children born to them will not be illegitimate.

However, it is seen that courts granted the relief in the form of maintenance
and declaration of legitimacy only in those cases where the live-in partners were not
previously married. In a live in relationship where one of the partner was already
married, the courts have denied to grant any relief on the basis of such relationship
finding the presumption non applicable®®. In a recent case while dealing with the
writ petition of petitioners for protection from interference by others in their living
as husband and wife, the court refused to the grant the protection as the lady had
a previous subsisting marriage. The petitioners had contended that they are adults,
live as husband and wife and no one should interfere in their lives. Rejecting the
petition, the court observed that if a married woman is living with another person
without divorcing the husband, they are not entitled to the protection and ruled it
constitutes an offence's .

3. Relationship in the nature of marriage, so called recognition of Live in
relationship:

The first ever not so much clear and qualified recognition of live in relationship
is found in the Protection of Women from Domestic Violence Act, 2005. For the

12 The Indian Evidence Act, 1972 (Act T of 1872), s, 114,

13 ADinohamy v. WL Blabamy (1928) 1 MLJ 388 (PC).

14 AIR 1992 SC 756

15 Chanmuniya v. Virendra Kumar Singh Kushwaha, 2011 (73) ACC 334,

16 Married Woman in live in relationship not catitled to protection: Allahabad High Court, Hindustan Times, Jan,
21,2021,
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purpose of availing the protection enshrined under the Act, the domestic relationship
was defined as including the relationship in the nature of marriage where the couple
lived in a shared household even without the marriage!” . The recognition is qualified

in two respects firstly it has recognized only those relationships which resembled *

to that of marriage and that too for limited purpose of conferring protection as a
remedy under criminal law,

In an attempt to explain the nature of live-in relation the Delhi High Court
in Alok Kumar v State'® held that "“Live-in relationship’ is a walk-in and walk-
out relationship. There are no strings attached to this relationship, neither this
relationship creates any legal bond between the parties. It is a contract of living
together which is renewed every day by the parties and can be terminated by either

of the parties without consent of the other party and one party can walk out at will
at any time.”

Non offensive nature of the live- in relationship has been upheld by the Apex
Court" and the court even found its authoritative source in right to life and Jiberty
enshrined in Indian Constitution,

The recognition of relaﬁonship in the nature of marriage under the Protection
of Women from Domestic Violence Act created the impression as all sorts of live-in
relationship are being legalized by the law but the confusion regarding it is tried to
‘be clarified by catena of judicial pronouncements where the constitutional courts
laid down various criteria to be present in the relationship to be eligible for the
protection prescribed under the Act. In D, Yelusamy v Patchaiammal®®, the Supreme
Court laid down certain requirements which must be fulfilled for imparting the
status of ‘relationship in the nature of marriage’ which are as follows:-

(8) The couple must hold themselves out to society as being akin to spouses.
(b) They must be of legal age to marry:

17 The Protection of Women from Domestic Viglence Act, 2005, (act 43 of 2005) 8. 2(f),

" 18 Alok Kumar v Stats CrlM.C.No 2992009, decided by the Delhi High Court o Aug. 9, 2010,

19 Khushboo v. Konnismmal AlR 2010 8C 31, Lata Singh v. State of UP. AIR 2006 sC 2522,Iyoti .
State of UP AIR 2004 All. 45.

20 VclusamyVPutchaiammalAIR 2011 5C 479,
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(¢) They must be otherwise qualified to enter into a legal marriage, includipg
being tnmarried.

(d) They must have voluntarily cohabited and held themselves out to the world as
being akin to spouses for a significant period of time.

The Court further mentioned that the ‘relationship in the nature of marriage'
must also fulfill the above requirements, and in addition the parties must have
lived together in a 'shared household' as defined under the Act. Merely spending
weekends together or a one-night stand would not make it a *domestic relationship'.
The Court observed that if a man has a “keep' whom he maintains financially and
uses mainly for sexual purpose and/or as a servant it would not, in our opinion, be
a relationship in the nature of marriage’

In Indra Sarma v, VK. V¥ Sarma the Supreme Court held that when the woman
is aware of the fact that the man with whom she is having living-in-relationship and
who already has a legally-wedded wife and two children, is not entitled to various
reliefs available to a legally wedded wife and also to the protection provided under
Protection of Women from Domestic Violence Act, 2005.

As discussed earlier even though the courts have used the presumption of
marriage to uphold the legitimacy of long standing relationships there are also
cases where the court denied to grant the relief on the basis of relationship where
one or both of them were previously married. The consistent stand taken by
the courts has categorized the live in relationships in two types, first those long
standing relationships which deserves to be protected by the law and can form the
basis of recognition of rights of woman and children of such relationship and on
the other hand those relationships which because of knowledge about the previous
marriage of the live in partner are disqualified from any sort of recognition and
protection. This denial resuited in making the women involved in such relationship
and children of such relationships more vulnerable. Further decriminalization of
the offence of adultery and requirement of strict prove of solemnization of both
marriages leave the legally wedded wife without much significant remedy but to go

21 Indra Sarma v VX,V Sarma, AIR 2014 SC 309
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From Marrizge to live- in- relationship- Critical Analysis of evolution of ma stitution in Hindu socicty

for divorce, In short, such relationships and the way in which they are treated by
the law results in vulnerability of both women i.e. wife and live in parter, Further
it allow the married man to escape his liability to maintain his ljve in partner and
thus allow him to reap the benefits of his own wrong. This outcome must not have
been definitely anticipated by any woman welfare legislation.

Taking a note of the fact such live in relationships may prevail for a long

for the legislative action by the state to deal with various issueg relating to such
relationships® . In Indra Sharma Zthe court observed that when such relationships
are broken, the woman invariably is the sufferer. The court further observed that the
absence of express statutory provision to deal with the termination or disruption of
such relationship is likely to lead to disputes pertaining to rearing of children, joint
property or with respect to the succession when one of the parties dies intestate,

The analysis of ancient law prevailing makes it clear the ancient law had taken

legitimacy.

4. Towards to new era of Same sex relationship

The flag bearer of this trend is Navtej Singh Johar v Union of India® which
decriminalized the consensual sexual conduct between two adults of same sex,
Relying upon Navtej, very recently Orissa High Court has upheld the right to
sexual preferences including the right to have a live in relationship with a person of
choice including the person of same gender. In this case the court granted the writ
of Habeas Corpus directing the maternal relation of sexual partner of the petitioner.

22  S.Kushboo v Kanniammal, AIR 2010 sC 3196
23 Supm note 23,
24 (2008) 105CC ]
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Taking a progressive approach the court has further conferred all Tights which gre
available to 2 woman under the Protection of Women from Domestic Violence Act,
2005 on the sexual partner of the petitioner®.

The judgment given by the Orissa High Court marks the beginning of new
era. In near future the same sex, couple in live in relationship will definitely raise
their voice for recognition of more rights such as right to establish the family, right
to adopt, right to maintenance and many more. Further to deal with the issues which
may arise in such same sex couple such as domestic violenge, distribution of joint
property purchased during the subsistence of the relationship_u, there is an urgent
need of the law, Therefore, the recognition of various rights and duties of same sex
partners is utmost necessary as mere decriminalization without the clear statement’
of law as to various matters pertaining to this relationship will lead to nothing but
vulnerability of the live in partners. There is urgent need of the comprehensive
law balancing the conflicting claims of parties to such relationship so as to ma'ke
it possible to carve remedy for victims. The law on the subject may-provide for
registration of such relationship or imparting validity to the written contract dealing
with all the incidents of such relationship,

25 Chinmayce Jena@ Sonu Krishna Jena v. State of Odisha, W.P.(cri) no. 57 of 2020 decided by the Orissa High
Court on1 24/8/2020.

¥, Navaimial Fiigdia Law Coliege! (Fob 2053) x.

e =




L]}

Plea Bargaining: An Overvi

Ms. Chhaya Pote!
Abstract

India has the highest crime rate, as compared to the Indian population it does
not have enough courts, due to this pendency of cases in court is increased day by
day. Pendency of criminal cases is one of the serious problems which is Jacing by
the Indian judiciary. Plea bargaining is one of the best ways fo dispose of criminal
cases. The object of the study is to understand the meaning and concept of plea
bargaining, examine the legal provision of plea bargaining.

Plea Bargaining is a negotiation between the accused and prosecutor or
complainant of the case. This concept was inserted in Criminal Procedure Code
Amendment -2005 A separate Chapter XXI4 Section 2654 to 265L, but in the USA It
has been usedsincel9 century, Ninety-five percent of cases are decided, negotiated
by using plea bargaining, Provision of plea bargaining is benefited 1o accised,
prosecutors, court also. As perthe view of Apex court plea bargaining is against
public policy and is unreasonable, unjust and would be violative of Article 21 of the
Constitution, but Apex Court said that it helps to speedy disposal of criminal cases,

Introductjon:

India is the second_greatest population country, under develop also, India
has the highest Crime rate as compared toother countr/ies. As compared to the
population of India, it has not had a sufficient number of courts to dispose of the
cases;the result is that there are lots of cases pending in the court. Pendency of cases
is one of the serious problems which is facing by the Indian Jjudiciary. Several Law
Commission reports have tried to draw the attention of the Government of India
towards this problem. The Law Commission of India in its 77th report in the year
1978, 124threport in the year 1988, 221streport in the year 2009, and 229threport
in the year 2009 has suggested the measures to combat the arrears of cases in the
“subordinate courts, High Courts and the Supreme Court” 2 It becomes a necessity
. of the Indian legal system to adopt the different ways to solve the problem of

I Asst. Professor, Amolskchand law College, Yavatmal
2 https://blog.iplcadcrs.in/fnr-law-comnﬁssion-india—eﬂ'ectivc! dated 5/4/2021
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pendency of cases, which willhelp to dispose of the case easily and speedily. Sothe
burden of the court will be decreased Plea bargaining is one of the best ‘Ways to
dispose of criminal cases without trial. Plea bargaining is a new concept for India,
The main object of the study is to understand the meaning and concept of plea
bargaining and toexamine the legal provision of plea ba:gaining.

Famous jurist Nani Palkhivala once said that, “The greatest drawback of the
administration of justice in India today is because of delay of cases. The law may
or may not be an ass, but in India, it is certainly a snail and our cases proceed at a
pace that would be regarded as unduly slow in the community of snails. Justice hag
to be'blind but I see no reason why it should be lame.’

Meaning of Plea Bargaining

The general meaning of a pleaisa request for something and bargaining means
negotiating the term and conditionsofa transaction. The term plea Bargaining
means an accused makesa request to the magistrate to give concessions in the
punishment. Prior to applying this terma person who has been accused of a crimehas
to confess says in court that he or she is guilty or not guilty of the crime. It is a
negotiation between the accused and prosecutor or complainant of the case. It’s a
pre-trial procedure. plea bargaining is useful for simple nature offences, but it will
not possible to apply for serious type offence for example murder, rape,offences
committed by habitual offendersoffences because such type of offences affect on
whole society. '

History of Plea Bargaining: Plea Bargaining concept existed in the USA from
19 century,this is an important step taken by the American Criminal Justice System,
to resolve the problem of pendency of cases. Plea bargaining using by accused
of that Prosecutors takes initiates with approval ofthe court and it helps to settle
the criminal cases. Ninety to ninety-five percent of criminal cases are decided or
negotiated by using plea bargaining,it helps in the speedy disposal of accumulated
cases and will expedite the delivery of criminal Jjustice

3 Nomni A Patkhivala, “We the nation — lost decade (1994), UBS Publications, p 215. Cf, https:lllekinsight.
wordpress.com/2018/1 2/24.’displausurc-of-indian-judicinry—towards—plea-bargainingl dated28/3/2021
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- annually bul only about [0 4o 15 heart ransplants are performed every year in [ndia. In cuse of Curn

Allerwards, patticalarly, nfier he establishment of legal system across globe ind progression j, |
lransplantation movement extentded rapidly, Continued growth in organ transplantstion led to g Bttty

issmes, Humon Nody was considered as property. The assumption that there wars “no praperty iy, .::.u:, .
I."L‘m]y itk af flesh for the worms®, dated back to the 17t century. This view wis upheld in H".'/n'mm';‘ e
T which it was held thal, as there is no property in a dead body, any dircetion made by the thecige |
Vinding upon his cxceutors, Consent to: autopsy was regarded ‘as u professional conrlewy, nog -
interpretation had been réiuforeed iithe 201 century by the decision in Dondeward v Spence (196y, 4,
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presenving i.? Aller the recognition, several scundals appeared on record such as Alder Hey Chakdrer
‘:md al Dristol Royal Infirmary'® which wltimately. forced Taw makers o uddress these issies gy baie) o
procedure Tar it, Aceordingly, in India, Fhe Transpluntation of Human Organs und Tisstes Act 1oy, T
Parliament ol.India. ‘The legal procedurc.is bused on the two fundumental concepts “Authaority ani Cott, on g e
paper intends Lo-study the application of the concept of ‘authority and consenl’ in the legal procedur n.-::;:u:, e
Act, lacunos exisls in tlic Act and theiconcrele solution to redress the identilied issucs.
HL  Need: ol Transplant Donation:
There is o relentlessly increasing need for organs for paticnts with life threatening organ faifur.. sl Pt L.
of donors and limely intervention Lo oblain lhe denated organs in the best possible transplantable ensayr, . o
Aransplants biscause an organ that they need to continue living is failing ta function. Many discises and corz ..
end-stoge organ filure.'” Right 1o lifke is at stake due to the failurc of an organ whicl cun b cuul: =,
cstimated around 1.8 lakh persons suller from renal failure every yoar, however the awmber ol ¢y -
around 6000 only. An estimated 2 lac patients dic of liver failure or liver cancer annually in India, sbuwt .
cin be saved with a limely liver:transplant, Hence about 25-30 thousand liver transplants are needed 2
only about.one thousand five hundred are. being performed. Similarly, about 30000 persans sulier irum fion

transplunts are done cvery year apainst a requirement of 1 lakh." Shorlage of Organs, critical and ¢;
procedure, awareness-among the peope, religious misunderstanding ete. are the foremost reasons for this fssu:
Iv. Concept-of Qrgan Transplantation: Organ Donation is the process of retrieving or procuring an organ
deceased person and transplanted into the recipient who requires that ergan.™ 11 becomes necessary duc 1 e %
the lunctioning of such organs to live life healthy.
V. Kinds of Human Organ Transplantation: Human Organ Transplantation are classified into the following ma
a) Living Donor Organ Donation: “Living organ donors” are the persons who can donate certa i vmpr &
arc still living."® An organ is taken from a live person and given lo another. A popular cxamgle is kidnz:. "
Organ Donalion Means a p’erson during his life can donale one kidney (one kidney is capablc tor
.body funcliofs), a portion of pancieas (half of the pancreas is adequate for susteining pancreatic St =
pan of-the liver (lhc segments-of liver will regenerate after a period of time)."”
b) Cadaver Organ Donation: Cadaver Organs are the organs which are retricved from brain dead detaros e
individual and transplanted into the body of'a living recipient-who requires it.'s
¢) Xeno Transplantation: An organ is taken [rom anather animal und used in a human.
d) Genetically Created Organ; Scicntists arc presently working on this technology. The hops is that 2. st o
time un organ can be crealed in a laboratory, from @ person’s own geteric muterial, that cun £8 oo -
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