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ABSTRACT |
India, being Mghast Groundwaier consumer in world facing groundwaler crizis. [The solution
of bore wells to deal with warer crisis hay become the major reasor for groutdwater crisis.
Inefficient irrigution spueems ave also ome of the major reason for increase in grovndwier
consumption. Even with Richest depemdency on growndwater; ndia doess't have legal
FrEfliren b g ST exiroction, i

The legaf Fight fo extract grovmdwaler has been tafen from Cormment Law, Fhis legal vight i
unlimiliad in the Fense of extraetion of growdwaler, Due 1o 2xercise of this unfimited legal
right; the fundomenial right under Ariicle 21 of fndiar Constiftion is in tireal, THIS caomflict
between fegal right and fndamental right underlines the grovity of povernance of groundwater
irr fndia. Thiz corflict is soill wmresatved and it Is ane of the reasons for the groyndwater orisle
in fdia. |

There fad been arlempts 1o doad with growndwater governanee in befier manacr. it includes
the doctrines for enmvirormental sustanability, Craundwater Modet Bifl mafnly Even with such
altempls, we gre hot at par with efficient groundwater management, Thus, it s high time fo
bive paradige shiff in_purispradancs governing growmduler in india. Researchers here iried
tor analyse the existing Jegal framewark undevtining the conlemparary isruer. The finggesiians
witf help with regmvd ta have poradigm shiff in Groundwater Governance fn India.
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JNTRODUCTTON

Dependency on Groundwater i various golors in India has ncrensed in Fecenit Years.

Grovpdwatst In India is # critical ressures. However, an increaging nutober of aquifers are
téanhh:gmmsmimhle lavels of exploitation. If current trends continue, in 20 years about &%
vl21l ludie’s aguifers will be in a critical condition s2ys o World Baok report, Desp Wells and
Prudence, This will have sericus implicatiors for the susiainability of agr[culrur':. oz -Lerm
food security, livelihoods, and economic growih ! Water which is feund beneath the lansd
surface is termed as *growdwater™. 1t is fonnd in the poress and cracks of material like soil, sand
2 rock, Jt is stored under the around surface and moves through laj.rtm-:rfsdll sand and
rocks 2

Major reagon for grovndwater crisis s in jurisprudence goveming zroundwate seeror. Even
though gronndwater ‘2 mos! wsed patural resource in India; it is unregulaed an]d ambiguity
leads 1o legal vacuum. It 15 not explicitly dofincd by any legislations that jwhether iy
groundwater would be conidered as public restrver under public trust doctrine or whether it
would be under 1he ownership of an indrvidual en basis of principle of riparian owner because
somie legislations ate based on propristary rights wheneas some of (he Jmiyncnts of Supretne
count considers groundwaler to be a public trusi like mrface water.

According to the Indian Casement Act, 1882, Section 7, illustration (g), every landowner has
the right ta “collect and dispose™ of all water under the Jand within his own limits, and all water
on ils siface that docs ot pass in a defired charnel.” Similatly, the aansfer of propenty au,
1882 also 1ecognizes proprictary Hghls to groundwater, Al the vther hand, Article 21 of Indian
Constitution recognises right Io Jife iz inclusive of right to clean waret, This position it
recognized by various judgements by Ibe Suprerae Court and High Counts,

Apart from this the ieajot issae reparding groundwaler in today's titne i$ depletion in quantivy
and gqeality. This is because dus o ghsoluts rights over groundwarst granted 10 the land owrners
grouTdwaker is being overexploited in many of the regions, This bag increaged even mere after
the infrodnerion of advanced proundwater sxiraction structures with excessive sbstracion

].'ndlu Gmnn-.‘rwunr 8 "-’almbl-r " bux Dlmunmﬂng Rr_mm. ‘Hnrld ‘Buank, auaitade ol
: ; . dpriber-cyi imishicg (last vislisd on

Iﬂ,iﬂlﬂj s, o
 What ie Geoandwater?, Grouadwaler Fopndaton, mwafae o bhitps:tippupdwgier.orgefiat-ic- frosmduemie
(last vieited on Movember 10, 2022},
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power. Mol only the quantity but alsa the quality of the groundwarer is depleted in many parts
of India a5 many industies Ml to implant Effluent Toeatment Plant to purify te waste water
before il gots discharged. Moreover, these indusirivs exirect e groundwater b & SXITCmC
lavel leaving no grousdwater for prople living in oearby villages,

Unfortunately, the existing grovndwater regulatons fail to ragulace the quantity or guality of
groundwater ond tnstead focus mostly on aflocation of the grundwater. Thess regulations are
focused on the propetty tights fr the puarpase of granking allogation of gmundwm‘]':r, Bt thess
problems arg pwl going o be solved orless and unill there arc new cxplital legiztaticns
reganding El.‘l:;undwater.

Tk is very lrapostant to understand the need for explicit legislations 19 cegulate the groundwater
iti order to realize the human right ko water which is also coraideasd as a fundamenial cight as
per the constitution of India. This paper discusses saout such issues relanng 1o gruumlvwae

due to lack of logislation to regulile the same and the solutions to these problems in fom of
newr sttmbory framemuorios, : '

DE ' OF LEGAL FRAMEWORK TO GOVE
GROUNDWATER

Altboagh the fuficiary does not have power to legislate, it has established variqes principles
for gevernance of gronndwater tuough ils decisions. These principles waold wot only help the
penple to ensurs that their Bndamental right ta water is protected bat will alsa form the basis
for mew staralory framework This section throws hight upon such developments thal have tken
place in legal frarework before independence in British era and posi=icdependence. In regards
ot pre-independence development it discusses American furispradenes from which Indian mles
for poverning groundwater were derfved. 1t also covers the provisions of the law of tort and
Indian casement act tegarding ground water regulation. Further this sscion providss insights of
sosl-independence legal famenvork for groundwater regulation that fncludes Gronndwater
Madel Bill of 1970 and 2017,

1. Awierican jurisprudence:

Initislly ruies govemning contre] aver, and access o, groundwaler in Lndia were lasgely derived
from English cazes. I cun be urderstond fiomn variows cases that the water laws were basad on
proprielary rights in the past and were based on very limiled scientific undersiinding of he
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proundwater. Theae mles were not adequabe 16 regulate the proundwater that would ensure
sustainable use of it. Some of the cassa are mentioned helow.

Acton v Blundeil. 1843¢ is the case talks about Tmitkss conmol of landowners over
groundwater, It provides thai the person who owns the surlace may dig therein, :gznd apply all
that i¢ there found to his o5m purposes at his free will and plessurs; and thatif, in the exercise
of sugh right, he intercepts or deaing off the weter collected from underground springs in hic
ncighpaur's well, this inconvenicnce to his neighlouwr falls within the deserplion of damun
absgua mfurix, which cannot beooms Ihe groond of an actfon. Here, owner's right 1o extract
groundwater is absolute snd not-sctionable. 1t :5 ¢clear that gronndwater i5 considered as
propeny’,

After years, it was keld in Chaorewore v Rickards, 1859° ihat, water 'pereulﬂ;[iﬂg through
wndergronod strata, which has no certain courss, no Jdefined limits, but which oezes through
the s0il In m:wer:.r direction in which the rain panetrates’ ¥ not subject ‘o the same mles as

flowing water in streams or rivers. Thus, groundwater shall be treated differently than the
surEace water |

With the passnge of Lims, V5 jusisprudence bes medified this absolute ight of avwner (o extrcl
prounduater. Tt can be undersiood that wey before in 118 Jurigpradence, groundwater has been
recognised different thaa surfbee water, Even though groundvaier is to be considered different
then surface waler; there Las o be co-operalive approach betweon zurface water and
groundwater,

2, Common Law Jurisprudence - Law of Toxts:

Later on, in India in order to veatore the water cights of people of to prevent water pellution,
the law of uulisanur. was applied (0 various cases. For instavce, aifecting an ndividual®s right
1o use waber from a partiewlar water channel flowing through his land would constitute private
mu'sance. Genecally, the remedies availzble in caze of tort Lke tuisance are damages and
INjunstion. ) '

The plaintiff weuld prefer to seek an ijunctive reliel in ooder 10 stop the activity forever. But
the deferdant would prefer 10 pay damages end dispose of the cage to continue i!heir activity
fur economic benefits. Becausc of such contlicting inberest and more negotiation power of big

21443, 152 BR 1233, 1235 ;
’]ES'P,'?HLC}@,EH. I !
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manufacturg plents or other companics they bend to continus the act after paying damages to
the plaintiff, Thus, keeping this in mind, de tort law has developed by sstabliching few
peinciples theough the case.

Tty the case of Mirmal Chandra Senval v, Municipal Commisstorers® it was decided that in cases
af :untinu:ing: nuiganes injunction shoul bs granted in some form anless the iIlel-l'_:p:' complaioed
is of trivial pature. Froe indusdaliste’ perapesiive, extraction of groutdwater may be trivial
wherein it zFfects Tives of citizens, Thus, this has been proved beneficial to reduee and control
water pollution only o a cerlain extent. Considermug economic and indusirial dwe?,opmcm, e

sitpation 18 worsening in thia regard.
3. The Indian Exsements Act, 1582

As pit existing legal system in Tndia, groundwaer exteaction rights ace based an pre-
independence Jaw 1., The Indian Easements Act, 1582 which is based on thz 1:I|linn::iplt that
the landowner has the right o access *he water beneath his land. Jimple, .gr-:rundwaler
exlroution rights are connectsd with ownership of immesveble property. Section 7 of the Acl
pives Isndowners the right 1o manage, comirod and ure unlimited groundwater i thear lasxd.
This implies that according to this existing Law right w groundwater is basically an individwal
negative right which cannet be infringed or interfered by any oxtstnal agency, cven the slale
whlch it ‘riparian right’.

Riparian rights are natural results that secur as rights because of residence in 4 slp-@c‘:ﬁ:: area.
The rights which are included under the categary of tiparian rights are: {a) autharity 1o use the
hank of 3 waleregurse az well 28 water bed, () access 1 and from water (¢) rignts of cerlain
uses such &8 drinking and other demestic purposes (d) (isbing (e} cocation of struchurss () use
of water”.

In The Searetary O Stete for India v. Sawnidfirafu Subbaravudi®, ripzrian right was
recognized 1o be the natural right aad thug it canoet be taken away frotn ayone.; Al the same
time, it i¢ bat & right that is granted and is not acquired by immemorial user, I’ N, Arfvwda
Nambi Vs, State of Tamt Nagt® 1t wus held that, if the Jowsr riparian owpers have 00

abjecticns, the upper tpacian owmers can take water from a river by forming B channe]
|

% Missal Chandra Sampal w. Mnioipal Commirmisners, ATR 1936 <al T07 -
' Riparian Rights in India, .ﬁ.ll:n'u: Mampilly, availabie ;!

o iy s e e Jnidoesr] ex I e praTan._lems i ' {2zt visited on Mavarbear 10, 2022)-
'.w-m'y of Stale Far i v, Samnddbirar Sﬂﬁbmnmdrr {1032} 34 BOMLE S0G (Indis)
8 gelvadel Mamdd Fo. Seare of Teundd deran A7 1900 hind 240 (Indla)

[
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mamnliy snd can also dischargs the serplug of natrally brought water from his I'gmu:l om to the
‘ower landa if rsquited Thus, the water rights of a individual are completely bassd on the
property llwl.belmtgs 0 him and those are vot deficed in any sxchisive ¢naciment bat are
depetdent upon the propeny law,

#. Groundwater Model Bill, 1970:

Thig medel bill ie basically a set of gidelines passed for adoption by stares and to develop
thelr own specitic groundwater AclsmWhen the introduction of largn-scnle:nu:han'md
pumping ur obe-well technology in the 1960 resulted in filling of water wbles th many parts
of the country g Ihe groundwater was being extracted in large amouni states did aot make any
laws to regulate nze of such kechhology Lo extract groundwarer. Thus, Government cf India
cante up with 2 Model Gill to Regulate end Control the Dovelopment and Management of
Ground Water in 1911 (1974, 1992, 19494, 2005 — Eevised version of Model I:uill}'ﬁ:rr adoption

by the slates.

4.1. Basic schefe of this B
+ Providing for establishment of a groundwater authority under the dmect control of the
govermment. (Tt cao wolfy areas whepen thers is aetcssity te regulate and conto] the
development amd management of groundwater ) '
v Eexcludes public participation or degisionsmaking by local by elected bodies of governance,
a cracial deficlency given that groundwater is primerily a logal resource that necds 10 be
managad lozaly according o the principle of subsidiarity.
»  [f any person in eny of the notifled areas by the 2uthority is wsing any nth:rimﬂhuds for
eriracting groundwalsr than (e svanual Bandpump b owst apply for the permin of the
LM,
»  Wells nead to be registerad even in non-notifled aveas,
* Basis for decisions of the suthority in granting or denying permits |
o Teochnical factocs - aveilability of groundwaler, the quantity and qu:ility al wal=r 16 be
drawn, and Lhe spacing between groundwaler stricturss,

a Althwough the domestie use of water is not prioritized over iher ihe purpose for which
groundwaler is to be dravn has Lo be considarsd,

n  Bazic drinking water necds ace inditectly considersd thus hand-oprraiid dwwes dn rol
requite 3 permit even in potifisd areas.

GlFage
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Iraplementation

o Without changing the basic framework of madel kegiglation aome acts focus anly on
noiEfiad areas and others focus on proundwaster belenging Lo all the regiens.

o Some sete vary In the composition of the authodities or inslilulions set up.

o In Andhra Pradesh, siate has- aona further than other siates it putting ws grourdwater
lmgizlation browder tlm directly links surface and groundwater in 2 Ignm:riul sontext of

spvironmentsl conservation

4.2, Shortcomings of Greundwater Medel Bill, 1970 i

This roadel BT does not conglingte an appropriate framewaork for regufating ia'_ﬂ:u.mdw'ul:r

in a socially equitable ard envitonmentally sustainable manner as il has lagged behind the

scientific development in the use of groundwater,

This bill and ather existing laws relating to growndwater focuses on prnmtl‘.m‘:,r rights only.

Thereby it neglects landless people’s righ: to access growsdwater in gpite 0T it being their

maity source of watsr for drinking and other livelibowt parposes.

It does not 1l about sustalnable use of growndwiter as thete are no I:r:utalm'rls pia.-u:e-d 0T

the amounl of water, landowrpers can #xttacl. 1 bas alse Baled to cover tl'rs isape of

groundwater quality.

Bill empowesed the states to have control over the use of groundwater through the

registration of sources of groundweter and the troduction of permits for aroundwater

extraction in regions where it was over-exploiled This system has failed because of

assence of nlcs to govern groundwater ovenise.

The institutional framework for grouadeaier proposed by the Bill filed to

& Providing a single instimtion with a general mandate to look after gmun::lwa[:r i all
its dimensions. |

+ Brsuring coondinatfon between the different institotions relating 0 groundwaler use
ardd conservation, such 45 polhetion contrel boards and groundwater authoriics.

o Providing provisions for institational prosence af local lsvels

LAND PLACHIMAD. CA E

The Plachineada Coca-Cola Struggle was a chair of protesis in the year 20040 which wes
wmdertaken to close fhe CocaCola faciory in the village of Mlachimada, Kerala., Villapers
prnttﬂlml against it as thoy observed thar thelt wells mrmed dry and’ the water mmed

L T|Page
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contaminated and roxic after the factocy was set up. Thus, the Flachimeds panchayst stopped
renewing the exploitation licenss granked to the Coca Colz Compeny. The Panthayat ordered
the closure of the plant because the water tables were lowering and the water qualily was
deereaging The company ohallenged the authanity of the Fanchayat befare the High Court of
Kerala.

The major legal issue was the tight of & landowner 1o sxiract groundwater from is land and
the power of the Panchwyat to regulate the use of growndwater by privaie individuals This was
Janchmatk dedision to recognise that the present legal framework was inappropriale amd the
single judge af the High Court of Kemalu desruinsd thal grovndweter should e domsidered as
a public tust The state has a duty to protect it against excessive exploitation. The jurge alto
made a link berween the public wust and the nght to bfe which {s Fundameneal night under
constitmtion of India. 1t also put fortl: the concern that such & discretion of lendownsrs regarding

sroundwater exploitation can reaitlt in negative environmental enngequences. l

L. Rensons to brisg the necessary changes in the varlier leglsladons

fa) Overexploitation of ground water wonld lead to conflicts among the adjacent users.

it} The protection of aquilers and the conservatin of proundwater arg :-r? tremendous
importanee jn a context of falling wwicr tables which cannot be achieved unbess the
ndividual landowners do oot have absolute conire] over the waler,

fe) Groundwaler is oo of the primary resources to fullil the hunan nght ko uatf# This right
i one of 1he fundamental dights that needy 10 be guarameed by the stale and thas there
Eiaa to be intervention m such rights.

ElPape
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NEED FOR REFORMS IN GROUNDWATER LAW

Indlan laws relating to groundwater shall be restnpcired Yy reconsidering the prionities and
principles that promole equity in access, such as (he pringiple of public brust. This would
provide a way to address all types of water with Taws based on similar principles as surface
walet has alteady been recognized ag 3 duplic tmst. This would alse reduce the problem of
incoordnation berwesn the two I:-Dl'l'l:mntﬁf-ﬂ narmely Central Ground Water Bnnrci and Central
Water Comnisgion established to regulate rwo differemt types of water resources. The
peinciples fof regulation such 83 deceniralisation and subsidiarity to enzure thal locai l9sues are
eiven prioty while not prevesting macro-manzgement wheee it i recded are required. The
legizlation shall also ¢nsure the qualicy along with the quantity of the water. Henee the cights
for groundwaler tiust be framed in ruch @ manner that it would givs jastice to the fundzmental
right guaranteed under Aclicle 21 of the constifution. This scetion provides different reforms
that need 1o be incnleated i upcoming legishions for good povemancs of En:luundwal:r W
ensurs pratoetion for fundamental bumsm Highl 16 water. ’r

1. Appllesthon of Publlc Trost Niackrine:

Ta ensure distributive justice in regands (o the groundoaer 1 is of wimost impﬁrl‘.?hl:e o grant
the tight to access or uge the groundwater to all people. This woulc be suced if the
groundwater is traaled a5 a public resource 43 per the public Inst docinne. Public llrusl. dociring
is based on the idea thal *cerain interests are so mtrheisally imponant v every ciizen that
Iheir free avaitability tends to ma-k the socizty as ant of citizens rathey than of serfs*™ Thus, it
can be said that cevtain natural resgurces like water ere gifis of nature and state i5 fustcs and
duty bound bo wse them for benefit. Herein tnugles cannot hold any other rights than the
vsnfrictoary Tight ip weter and i has the duty of responsibility towards the puble. The
Supreme Court hed 2150 made i clear that these resources which fall under pubiic trust dovttine
cennol be converied inte private ownership.!! Thus, the groundwater chall be made @ public
trust along with some specific safeguards that would ensure that the mustee’s powers are sclf-
regulatory in nature. This can also be done by decentralization of power given "0 the Husicr.

The Supreme: Court of hetd that "the right 1o live "includes the right of enjoyment of pollution
free water and air for full enjeyment of 1ite. If anything endangets or impains tha quality of

gl S, "The Public Trus Trecirine in Nataral Resource Law — Effecrive Judicial Interrmiion’ (1975 e

Michigan L Foev 471, 434,
W L1 Mefir w Kaamad Motk {1007 1 $0C 328 (Sopreme Court af Inda, [} pare 34
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life iv derogation of laws, & ¢itizen hae right to have recourse to Articks 31 of the Constiiien
for removig tha pollition of water or air which may be detrimeatal to the quality of [ife."'* n
M.C. Mk v. Untfor of India®’, the Supreme Cour: acknowledged the right of riparian awner
by declaring that in eowimen law if the rparan swner brings an action against munieipal
corporation ot a groand that the river water or any othey water resource is being polluted due
1o diseharge of sewape into it, the momicipul corpyration could be resicained by an ibjunction.

In Vellore Citizen's Welfare Forum v, Unfon of fndia™ the Supreme Covort held that “the
constinntional and staulory provisions protect ¢ parson's oght o fresh air, clc.alm water and
pollution-fres anvivonmest, but the source of the right is Ihe inalienable common Taw right of
clean envicormenl. Also the Supreme Courthas chserved that itdustries are of vital iImportance
te the commtry's development uy ley provide smployment oppottunities and alsg to gouniry's
progress in forsign cxchange twough import and export. But these indusTies shall not be
allowed to operate uness they sei np polluiton ¢onrmp] devices keeping inmind thal along with
the developmenl of a country, they dlso lend G destroy 1he ecology, degrds the 'i:mimnmd:nt
and poan & health nazard. Hence the principle of “susminable development”™ has t be adopted
a1 a balancing concept betweer ccology and development. Remediation of the damaged
environment £ part of the process of sustainable development and as such the pellwer is liable
to pay the cost to The indivichal safferers as well 3 the cost of reversing Lhe damaged ecology.
“The Pracantionary Principk™ and “Pollater Pays Principle’ were alse eﬂnhhshﬁ:ll 1t this cage.

M.C. Mehta v. Xamal Naift' was landmark because the court declared that *Ovr legal system-
based on English common law-ingludes the public st dactring ag part of its jurspradence.
The State j§ the tmusies of all-panral resources which ate by napare meani for puiblic wse and
snjoyment. Public at Inige iz the beneficiary of the szashore, ninning walers, airl, forests and
scologically Fagile lands, The State a5 3 kustes is under a legal duty o protect the narusal

resources. These resources meand for public uze cannot be converied inw private ownerghip.

All the aboye decislons giver by the courts depicts that there is an urgent nesd bo bring certain
reforms (o the logislatinns that regulats the groundwstes, Besause as the juditiary cannol
assume the fonctions of legistation and provide the warer laws, unfortunacely the iuman right
to water developed along with various ciber principles m the dbove-mentiongd casc laws

1 pubiunifi Kmnor v Skate of Biker AT 1991 3C A0 (Soprome Canet of Indse, 1941) parm 7
1 | 487 AIR. 1084, 1587 SCR.(1) §i¢

W pefimre Citigea's Welfre Forem v, Uhnbon of frdic AR, 1086 BC 2715

15 34 Mehes v. Kaeond Nash, (1997 1 BOC 143,
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retnaing at the level of a general franoework, Thus, it i= high Gme that the Iegis'.ai'ure takes vp
this maltver and works on it to ensuee that the fundamental right of people is guaranteed. The
Jegislave gap formed here has 1o ba filled with the sxhaustive laws oo regulaion of
groundwalce and its quality by congidering it & primary regourea for drinking purf.mu.

2, Decentralisation amd Local Masagement of Groandwauter:

The principle of decentralisation has been taken into consideration by the provisions of the
comstitution but in practicality it stops af the stale lovel iself’™ The necd for further
decentralisation i & 3oint not subject v much disagreement. Thara is, however, éu:r CONSEnYLE
on the forta taat decenmalisarion should wke. Also, only i few areas the local waler users ave
been successtal in menagiog their water resourcss. For improving such mansgernent and
increasing the number of such local users the Planning Commission remmmcru:lgd following

staps whils planning for ground weter management: ! |

. D::tmnhﬁng the relationzhip between surface hydrological unils such g warershed or river
basins, and hydrelogical unils below the ground such as aquiters.

»  [dentification of grovnd water pecharge areas,

»  Maiatshting ground water balatce at the lsvel of the village ar the waiershed.

+ Creating regulatory oplions at the community level such 28 panchayat Examples ol
activities that sonld be regulated at the kecal level inchude dnlling depth, disiance berween
wells, cropping patterns to ssure sustainabillly of aquifers md participatory é,ruum:l water
maragamant. '

Faor achicving decentralisation and <ffeetve lecal management of groundwater the camemunily
participation should alzo be encouraged by making people eware about the Tssues relating bo
grommdwalet. Moveaver, iocentves can be provided to villages order o enzure their
participation to Tind out varioos ways ta tackls with fhe issues and cfiective monagemend of
groundwatar, Alss, Mihir Shah Committee Report thiled as “A 21st Cenbry Instiwrtional
Architecture for India’s Waler Refaris: Restructuring the CWC and CGWE™ hag given scveral
recommendarions, Tlese reopmmendations pecd to e shudied and implemesied in ordar ta
itnprove the coordination hatween apex authorities. Central Waner Commission {CWC) and

I+ Teglul Baneipes, ‘Wit Afls Paochayail Ba?* (200 3) 40730 Ecorvmic & Polilical Weekly 173,
" um Five 'rm ﬂ:m, HaumJug Ennm-mm s
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Contrel Grovnd Water Board (CGWE) in order to efectively regulate the water resources of

two differett. vpes,
EXISTING GROUNDWATER GOVERNANCE IN INDIA .

The Model Groundwatar [Sustainabls Management) Bul, 2017, addresses some of e ajor
concecns in the existing regulatory framework and offers a holiztic way foreard. Some of the
rafermns it takes into conslderstion are o fallows: i

1. Application of Fublic Trust Docirine --

Taking into censideration the Dreft Watonal Water Framework Bill, 2016 which
acknowledpes the need tu ensure integration of legislations taken for surface and proundwaler
this Bl considers the application of the doctrine of public trusi to groundwater, ﬂy doing 1kis,
this bill has highlighted the importance of groundwater 45 the main zeurce of diinking water
and other livelihood needs and thercby realised the human ight to water as a fundamaneal right.
Earlier groundwater laws were based an proprietary rights bul now all the legislarions besed
this bill would be conceived from she perspective of the community needs, rather ihan oniy e
individual needs of landowners. '

2. Environmental Perspective Ter Groundwater Regulatlon —

This b als-:r peys atkention 1o regulatien of quality of water resources atd thes indedes
prolection prineipiss that have been spplicable in snvironmental Liw for decades. For instance,
it includes “prévention principls” which means thal snr ieonmental damaze shall be prevenied
whenaver it is foreseeablc ingtcad of addressing it through compensation after damage has
avewred." Apart fram this principle il also includes the precaullopary principhe and polluter
pays principle which have been discussed above in the papec.

3. Recagnitton of Fundamental Ri;:ht to Water —

The judiciary through its various jucgements has already recognized the human right 1o waler
as a fandamental Tight included in Acticle 21 of Ihe constiution. Bt this bill has taken a step
forward aod fntegrated this right inwe the stannery famework. It hos done thig by leecping
purprose of drinking water ot the highest peiority among competing preundwiler wges.

M 3odel Groundwaier (Susininable Masagement; DI, 2017, 1 T{Z) .
Phids e !
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&, Provigion for Muld-tier Tmatiiutdonal Framevwork — ' ' |

The bill provides for multi-tier instiugional mmework a1 Be Block, Gistrict am:l Stane leval,
Wwheteby the higher-Level institutions are called upsa to eoordingte aclivines taken at the lower
leval, and 1o take decisions on meblers (hat require coordination bérween more local
nsritutions. 5

" &, The lasi two subslantive chapters of the Groundwabsr Bill, 20017 deal with offences and
pemaliics, acd gricvance redressal. n Chapier [, mlailvely specific and siningent penalties are
introduced to ensure (hat the substantive provisions of the act are effertvely complisd with 21
Whersas, chapler X seelcs o snsure speedy redressa; of the grisvances at the local fewi through

mediation and conciliadon. ™

In short il provides template for state-level groundwster regulaion along wilh 2 frame work
teased ou decenmalization and subsldiacity. Mot only this but inlse holds strong criviroomental
pergpective that s to comserve and protect aqui fers. '

SUGGES

The existing leglshtions framed on the basis of sarlier Madel Bill has several drawbacks which
are tequired 1o be addressed for effective regulation of quantity as well as quality of
greutdwaler, The groundwater is being over-exmacied by landowners due to the abzolute right
they have aver (b groundweater bencath their land. This issue along with eeriain other issues
el i be addreessd az soon as postible becavse the groondwater resouree (s deplating day by
day.

Alsa, in many states most of the population is dependent wpon ths groundweater for drinking
purpese as well ather Liveiihood purposes, Hence sustained imerventions o updeic the cgal
framework Is required for purposc of addmssing needs and challenges faced by such states.

In India we also nesd a legislation on water which can rceolivise mnsmatiuﬁ, Ln crder to
enc perticipatory approsch of people For purpoes of groundwater menagemen and

POVEmance,
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The Groundwater Bill, 2017 pays atiention to the significent changes neoded in the
grovndveater gector a8 [t comsiders all those insnes that have heen discussed ahn%ullz. It can ke
considerad 35 2 starting potot of new era for groamdwaldr regulation. This rr.crd-:i bill Ipuches
upon #ll ihoss aapecis the! are required to solve the contompanary isaucs prevailing in wday’s
time, '

Byt the main issoe here would be of effective implementation of this Graundweter Bill, 2017
AB per onlry 17 ligt 11, states are empowered to make lrws for regulation af watee. Henee, it is
of utmiost importance that the states consider all the relevant and impoitant provisions ef the
bill whilz drafting a legislation for teir siale. This, the process does net stop at e drfting of
meodel legislation at the centre but myuires farther effectiva legislative drafting in #ach etate,
The gtates shal] consider all the relevant legal prinsiples and then frame regulalocy measires
based on the same.

Evan after the effective drafing of the legislation by the siare, the local institucions shall be in
3 position (v ¢llciendy implement ell hese provisions to achicus the suceess of the legizlation
im praciicsl scenmio. Hence parteulat atiertion to the warking of laca! inst*tutions would be
required in ¢xriain Males where bodies of local govermance remain intilutionally wlalively
weal:. These are potentially signi ficant challerges.

Henee it can be concluded that even though previous legislative frameworks aré cansidersd 10
b Fallure b certain extent, avatding the legal reform would net help te stales in amy way. The
stalcs with the help of particular commitlees shall idenidfy the Fmilations and issues for
partienlar Framework and tackle with those isses by bringing rew legislacive frameworks. In
sitnilar way the Groundwabsr Bill, 2017 provides a framework to address the limitations of past
relerms thus it needs to be takent forward in 3 sensitive manner by considering that thers ate
diffetent hydrological, ermvironmental and social contexts in every st of [ndia. S-ates shall
lake initiafive and adopt wew changes that are reguired in the area of ground water legislation
50 that all the states respect and implements principles of equity, human nghts and sustainable
envirooment. Tt is the naad of an hour that states consider the need for realizing the human right
bo water which is a fuodamental right and legiskete laws thar waould guarantes these Oglits,
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