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ration ol the faw is Dased on bwo mnjor coneepls Lo, nuthority aned carsent | eving derae

el are dllowed o anthorize human orpan donation, The fdamental prone ot o

of the authority il consenl in the legal procedure 1ard down yroder e Tranepd st e
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has been proved to be a reliable source for the physicians to determine
alth andd Iife ol burtn

jal to the patients for medical treatment which resulted into the quatity of he
ogical assistance, it woulld-not be possible to transplant Me organ. Ii 13 2 heien anel peeesel
life cading in some of the cases. Recent advances in medical technology. together wiath fhe
d orzans for a wide range ol therapeutic trcatmenls and research, have cnhanced the

s and orzans. This has resulled in the human hody, its tissues and prpans
anel in what ennteyt

medical Lechnol
ligmative o the
cased use of human tissucs a‘n :
atial for commercial exploitation of those issue
et from giffereat legal perspective. Cne potential change is the extenl to which

can be afforded to human tissues and organs.' The organ donation and transplantation system $tnwes o
o1 donated organs by fully using those OTgans to save and improve the qualily of the lives af thair esciprent-
1 trensplantation has become the optimal treatment for many end-stage organ-specific discases.’ Qrgan Teanspiantation
remineally  socio-cultural activity, made possible medically by virtue of this quality.” Transplantation is anc al i
1 visible and influential medical accomplishments of the twentieth century.”
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ses of successful magical replacement o
1. The tales of restoration of lost limbs ar eyes,

f Jast tissues are found in the themes of folklore from all part of the anciunt
and even replacement of decapitated heads, arc hardly less papular m
ot lore than the raising of the dead or magical cures for paralysis ar blindness. These transplant cinims are fornad in the
s of all nations since ancient times® in the dilTerent nations Greece?, India’ ete.

dent humen ‘harbored a lively belief in the centaur (hall man, half horse) and in other fusions that resulted in drwees.
fias, mermaids, Peasus the winged horsed, the Minotaur and the Sphinx. Hittite temple carvings depicl some ficree
ipasites vith the head of 2 man, body of lion, and wings of an eagle.® History recorded several stories af the power of
<5 such as Casmas and Damina which showed miracle into leg transplant etc.
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Allerwords, paiticularly, afier the establishment of legal system across globe and propreasion j, -
Wansplantation mevement extended rapidly. Continued: groowlly in orgun lransplantation led (o 1, Mg,
issnes. Humon Nody was consilered ag propery. The psaumption that there was o propey 5, o “‘
'“'-“-I)' gtk of flesh for the wonns’, dated back to the 17y century. This view wi uphld in r”‘"lﬂl
i which it was. held (ha, us there is.no praperty in o dead body, any direction minde by the e sy
"'"d'“u upon -his execulors, Cousent 1o- aulopsy: was regarded: a5 a professional courtesy, ney e
intempretation had been réinforeed i the 200k century by the decision in Doodeward v Spenee (| D085 1y,
of itsell worthless, the cout held that any hamun maierial became the propeity ol W petatn vy, o,
preserving iL® Afer the recognition, several scandals appeared on record such as Alder ey Childeen®, iy, i
ind at Bristol Royal Inficmary'® which ultimalcly forced law mikers to address these sanes ang | i ':" L.
procedure for it, Accordingly, in Indin, The Transplntation of Human Organs and Tissves Ay, [, T
Parlinment of [ndia, ‘The legal. procedure. s based oa the two fundamental concepts “Asthury r_,,,_‘,_m.' e
paper inteads.to study. the application ol the coneept-of “authority and consent’ in the legal procedur, Bttt
Act, lacunis.exists in the Act and the:conerete selution to redress the identified issucs. el

11 Need of Transplant Donation:

There is a relentlessly § increasing need for organs for paticntls with life threatening organ faiturc. i
of donars and timely intervention o obtain the donated organs in the best possible lransplanmblc. Lr'r.r.'.: o
transplants because an organ that they need to continue living is failing to funclion. Many Siscisen and car.
end-stage organ failure.’? Right 1o life is at stoke due to the faifure of an organ which can by ¢ ’
estimated around 1.8 lakh persons sulfer from renal filure every year, however the number ol rena -
around 6000 only. An estimated 2 lag paticnts die of liver failure or liver cancer annually i India, shou: 42250
can be saved with a timely liver wransplat. Hence about 25-30 thousand liver transplants are necded wrze, .
f only about onc thousand five hundred are being performed. Similarly, about 30000 pensuns suiier yran, figa:
- onnually but only abowt 10 to 15 heart transplants are performed every year in [ndia, in case of Comy __'
transplants are. done every year againsl a requirement of 1 lakh."?  Shortage of Orguns, eriticul dnd ca.....,,.w_-“:l
pracedure, awareness among Lhe people, religious misunderstanding ete, are the forentost reasons [or this issu:

v, Caoncept.of Organ Transplantation: Organ Donation is the process of retrieving or procuring as organ g :
deceased person and transplanted into the recipient who requires that organ.' [t becomes necessary duc ta s % |
the functioning of such organs (o live lile healthy. ;

V. Kinds.of Human Organ Transplantation: Human Qrgan Trunsplantation are classilied inlo the following mavs ¢
a) Living Donor Organ Donalion: “Living organ donors™ are the persons who can donate ecitori om1r
are slill living An organ |s taken from a live person and given (o another. A popular eximple &5
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Organ Donalion Means a person during his life can donate one kidney {one kiduey is copubic lor mur.s, 0
H . -body [unctions); 2 a portion of pancreas (halfof the pancreas-is adequale lor sustuining pancreatic luniton, = 0
part ofthe liver (the segments ofifiver will regencrate atter a period of time). 17 i
b) Cadaver Organ Donatien: Cadaver Organs are the organs which are retrieved from brain dead dechuss - ¥
individual and transplanted into the body of a living recipient who requires it.” a
¢) Xcno Transplantation: An organ is iaken fram another animal und used in a human, ™ “
d) Genetically Created Organ; Scientisls are presently working on this technology. The hope is that 2. s 2 z:
time.an organ can; be created in a laboratory, from a person's own generic material, thal can e wid - 3
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the well-known sategories of autherty |

rescription precis¢
5 gubsumplive, Institutional Authority and Personal Authority are
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vested a power and right to donate hurman organ or tissues o the recipient. G
fundamental issues which are discussed below:

of human organs oF tissues:
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Donation:
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The major coucern lor
Cilepy

¢ the essency of the whole fepd procedure. The el pnovedi, e gy,
riins and Tlssiees Aet, 1994 cinpluses on waitien Tuem ol authonny, Sy mau'.l): ”_ i,
VR s presumed (il writien atithority on paper” would be subficient evidenc 1,,, iy ,;_ :"”“‘=-.f
'u"'p;ﬂt.;,'
the vonsideration {s 1he validity of the wuthority and cowent which iy, By
. wically ignared nspuet in e Act, Fom No, 1, 2 and 3 states (he delegation of weanen Mthorny fig,,, ”;-.:..-%
recipient und megical praetitioner, fe

Untortautely, enreiul study aof the Transplntation of Hunwa Ongans amd Tissues A 1990, ST,

thereunder, indienes the inupprapriste ntention is uccorded twwards this issue. Hence, whole of the Prucess o
fllllhnrily by dunor s in question wi nugjor lpaphale Ix still exists, e
e essentialy off eonsent wre understpding ol the subjeet matier, adequate infarmation 1o be e Wed 1y
volusturiness and competency of the donor, The phrase consent is used especially in te Fom No [ 2 . I
uiderstud the applivation ol concept ol conseal, nujor nlarming question remain wmanswered e vend,
ol the cansent, iy arder to wecord consent, Form No. 1 is Lo be allested by Notary Public.*' o\, | ey ’
allirmation and decliation o be tiven by the prospective dunor in respect of non-ceceipt of pagineae, gis g o
nuthority far the removal of human argan, understanding the nature of medical procedure and risks amd consey oy
No. 2 and Form No, 3 covers the asthority and consent given by the prospective donor with whiress proor,

The Act hns nid down u procedure for the villdity of authority ond conseat. A Notary is ubligatory 1o verily ang
the nutherity wnd consent given by the prospective dowor ot his office. Unfortmately, adequate procedure is 1 .
regarding how the verifiatjon ol mithorily and econsent to be done. Mercly signature of the prospective donar i | ,
sullicient to indiente that the praspective donor has given un anthordty mnd eonsent for the remaval of b, vlga ty
ol Kuramgis Keir v, State of Purgad™ Puwjab and Harynwa High Court has suised o duuht abowd the validity of sz,

=msent in ense ol *neor relatives’ pracedure for organ transplontation and passed direetion w salidate gy ithog,
ile.

Iie.
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1

Further, notary is not a pod who his n detailed knowledye nbout ul? llness ns well as pras and cons of onan donats -
situation, it medical practitioner hos given wrong or inadequate inforsation o the donar aboul the rish or lass Bhaag,
the donation and cventunlly, based on the inlormmtion provided by the medieal practitioner, iF donr bas PRSI
and cansent Toe the denation. Stlt, is it o volid vutherity ar consent or just i legal Tarmality?

Application of essentinls of the econeept of consent provides ndditionul eMective suppert 1o the ahove disessed
Surprisingly. delinition of cunsent ‘is nol laid down under the Act. The sools ol the consent we found e 1
individual nutonemy.™ For the valid cinsenl, wdeyuate information regarding the medical msk s olved i the =
procedure, prabable impact vpon the henlth and demerits of the removal orgus ete must by provided by the sz
medical practitioner W the prospective donar, '
Also, auderstundingof the information, voluntariness vs well s competency of (he prospective duner are the pwst pres [
aspects ol consent, The Act bis not defined the pracedure (o get e conseat afler the absenvatiun of the core CONCCPis H
consent in the entire procedore. Sigonture ou the Forms is Just o formality and evidence fur the amthonty and s n
However, Notury is bound 1o, tuke signwture on the Fonns and ehtry indo the registe a
the Notaries Act, 1952 but ununswered questions appeurs in the mind such R
exisls only to loke signature ond make enlry in the register, 1t seems most inapproprinte gnd irrational when m.
supposed to verily the compeleacy of-‘llw,_pn‘:spccliv:: donor al the time of tuking signature on Forms, Reges ©
vulumurlncss-oﬁlhp,.f:mmcnl..-ho'w lwluljy-xwuuld=ycri1‘y-und‘nscerlnin'lhut the prospective dunor is welt informed s
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