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.ESG: A RENEWED SUSTAINABLE LEGAL ORDER -
or. mﬁwf.l-u:mgm’

Abstraet

Envirnamenial, social and corpordte goverpance- Thase three vonds are goveming (e
digcarvions of sutdiRaBi: of newlegal ardertotl ot intermetions aad pasional Jevels, The
governance mechanism af eoch fevel demands smstainabiity for survivef and fdf‘i gronrfr of
chdlitations. The fisre of onrem dighal chvifizalion s being measured M erms of
extermalities that organizations are conpibuting fowards environmen:, zoctery and besiness
world, The envivammeneal eviteria addrecs the inltiatives tken by eech and every stakeholder
in giotud Business envivoRment jowards clinuie vhange wid other adverse environmentol
r'mpa-::.‘ﬂmjaﬂaﬁ are frerearigly applying tese rokfinencial factree ax pal"l' af thar
axalysit process 1o fdeariti maierial risks and growth epporamines globally’

I thee Nght of this omerging veality, the author of the preseit paper has initiadiy atrempted 1o
wndersiamd the emergence amnd development of the concepi of "ESU" The mml'ﬁw:r.fﬂ of 5
i then amahzed through varions amgler 1o compeahend the exivring legal framewnrk
revolwwg sround it fndie. The raportse of Drdlon fegal soctely fo s emergence of E3G is
alzo coptred 10 Jnave a halisiic view of this sustaingbin solution,

Based upon this evaluaiive analasts, the aurhor has adempted 1o conchds that the concepi of
ESG Ix nod o sew cas Nowaver, 51 5 roshaping the Tadian fegm’ orddr Iy resporser io
ecHiemporar, enallenges of climate chonge drd other adversative envranmenial inpaces. 1o
courtier Hils challenae, the quilbar hos eqdvcavored o provide pragueatic .m&-r.l'famim&lbh wilf
subrtantiate e usage of S0 o1 a bonsformed b suciatncfle fegel order. .

Hoge the journcy of thiy paper will help the recdar i have o brisf bt useful nsighe Inte the
role of ESF a5 a pertivred sustainable fegal order,

V fcsstant Profeasor, Marnchwades kitrg Mandalx Shamiaress Chvmn Lo Collaye
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Generations of civilizations survive: en the concept of sustainability, The lcgmyl pagged on
froan onve generalion to another povey way for growab and develepment of humon belngz
“all walks af life. These natural transitions sre well caplursd [t three words- ESG ESG

demamds mfmﬂﬂn of theory inte action. The lusinesses thar sustald e-:ummy and
ullimately the wellare and waellbeing of homen Tife are accountable ™to s-u-:ltl:r for
m'nrirmnuml:nl and social impact of their operativns. Nature rwiures every haman a::u-nly
and hence, it is duty of every human being to glve hack to namre, With this lhnugh.. the
intemmations] and national legal commmities are Laking immense eifots to mnt::qumlim the
sopcept of ESQ in hrosd [ogal framewarka, Onee the complistice with ESG comes under the
purview of legal obligations, overy entily will suomatically follow the principles of ESG in
thelr ewverall mvechamizms.,

L]

Definétion and Meaning of ESG [

Enu-i:mm:ﬁlnL social and governanee (ESG) refers 10 4 callection of corporate performemce
evaluntion criteria that assess the robusines of & COMpany's govamance rmnhamg‘.rm andd s
ability 1 effactively manage its caviconmernal and social impacis’. Examples of ESG data
melods the qumtlt' cation of 3 company™s catbot EMISsioNE, WakeT CONELTLPLN nr CiGloner
- privacy Eﬁ‘cﬂﬂhﬁq Institutional investors, stock exchangss eod boords m:remn;l}- it
sustainability and rocial respansibility disclosure information to ¢xplove the relatinnship
betvraen a company's mamagement of ES(G risk faciors amd its busines performance’

The Ihram-of climate change and its sdwerse impac on the very exisleoce on haman
civilizatlons bave Kiggersd the adoption and implementation of ESG cvaluasan ertetion.

Jerwiranereniad, Socs and Gavernance (E55), Gartner Glosiaty, svadable at
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Luw acts a8 a binding force and hence, the global legal order is assinilating and gxeculing
1hegs corporate petlommiee evaluation criteria in its fabric of compliance etructure.

Tadlun Legal Landscape dealing with E3G

The reaulatory framework related w0 envirmmental, social and goverhanse (E-'EEFG} i net
fourd in any oue pices of legislation but comes under vatious pistes of lkempslation, meluding
the Factores Act, 1945, Environment Prolecdon Act, 1986, Air {Provention and Conirol of
Follution) Act, 193!, Water Mﬁm and Contiol of Pollulion) Acl, LM, ;Ha:ardqrua
Wasie Maprpement, Fandliog snd Transhoundary Movement) Rules, 2016, Companies Act,
2013 (Companies Act), Securities and Exchiangs Board of Tndia {Listing Obligations and
Disclosur: Reguiscments) Regulations, 2015 (Listing Regulatons), Prevention of Money
Laundering Act, 2002, Provention of Cetruplion Act, 1692, and laws wilh respeet to the
payment of minimum wags, bonus, giamicy, welfare acivities, healih and saﬁ:*-ty, dv: Yorious
mepects of ESG are covered uncer these pieces of Isgiskation in & Gagmented manner’.

The SEBI LODR mandste the top 1,000 listed cntitics {bused on marks capitelisation) 1o
discose 2 BRSR {replacing the <rswhile BRR) futheir annual report, The ammual report i3
sharsd whh 1he shareholders, submitted 1o the ziock exelange, wnd publizhed on
thecompany's websit®,

T BRSR. scoks disclosure from listed entitics of their pecforrance ag.aina:: the nine
prinziples of the *Matiooal Guidel[nes on Responsibte Buginess Conduel’ {NGRBC) which
wers issted by the Government of Indias Mimisty of Comporate Affairs (MCA) i the
backgrownd of emerging global concerns, the Sustanebls Development Grealz (STGA), amd
the United Nations Guiding Prirciples en Business and Human Rights”. Thesel principles
vequire that businssaes shenld®: '

* g renamienial, 50¢i8! % Governance v 2023, Practisl cooss-bandar inslghts imo £96 L, kbarhatknal
Comomratie Lrgal Guldes, Thind Edueun, avateble ot ifps:Acig oumforaoton-sng & envirpnmental docdol-
AN I eGbanee i ity basl Sean o 04032083
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1 conduct and govern themselves with [megrity, and in o manner thats iz ethical,
irensparent and secountabbe,

] |_:|m1.rld= goods and secvices in o manner tal is sustamable and safke;

R} respect and premote the well-beiag of all employmes, including thoge in their
vahee chains;

iv)  respect the interests of and be responslve to all siakcholdecs; !

) Tespect and promole: tuuran righls;

vi] Tespect omd make efferts to protect and mstors the arvinowent,

vii}  wher engaging in influencing public and rgelatory policy. do so in 3 manner ta
15 PeEpOnaihle and TANSParent;

vili)  premele in¢lugiva growth and cquitable develapment; and .

%) emgage with and provide value fo their cotumers in & respondibls rbner.

Bevond what iz deseribed above, BS{ reporling largely némaing mluntan.r: m India,
depending oo the initiative of a busiress (except for the wp 1,000 lised enritins), Geperally,
disclogures -are based on well-secepted global sustainability frameworks and standards, such
as the GEI, SASB, TCFD, IRC, se’. Moreover, SEPI's BRSR Circuler also permits inter-
oporebility of rmporting®. In 2008, the Bumbay Stock Exchenge published a guidance
document for all eotpotates ligted on it, to provide a comprehensive set of wolumary ESG
reporting recommendabions along with 33 key performance indicators. Suparmely, umder
SER[*s new BRSE, Ieadership indicators ar to be dleclosed an a volurtary bagis. Inreskars
helding a sipnificant stake in an Indist company may alee require such eotmphoy to disclose
EAC enanlers (ag part of information rights coniractually nogolized between the investor and
the eompany under a sharsholders' ar [nvesttnent agresncen:) .

Buring the yoar 2022, the Indien Government mecalsrsted the incorperation of ESG principles
in its legal structures, consiering the mumbers of environmental logislation inttoduced or
madified or proposed for changes, 45 given in the table belov-
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Some of the key changes are the introdustion of an EFR (Espended !Produecers
Reaponsibility)  Copcepl  awd  decrinunslization of cn-.-in:mmml Bt
OBRCT defines Exiendad Producer Responsibility (EPR} a3 an environmesiial pﬂln:].r appiach
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in which & producer’s respomsibility for & product is exiended 1o the post-congumer sage of &
produst’s life cycle"™. An EPR policy is characterised by: '

L. The shifling of responsizility {physicably sndfer sconcmically; fully or Fﬂﬂiil]?:} upstream
towasd the prochicet and sway from munlcipalifies; and

2, The provision of reeniives b producess b take into account environmoentsl considerations
while designitig their products”,

While elhor palicy imsrwments tend o 1arget & single point in the chain, FPR seeks 10
integrals signals retsted fo the environmental charseteristics of products and production
processcs throughoul ke product chain".EPR cencopis ultmatcly sncourage IE:Icin:ular
economy. However, thers is a crificistn thet 2 number of sibatantial changzs in :he staputory
provisions ate being introduced Grough Ghds as they an: meanl W be ioternal documents of
the governioent uasd For inter and intra departmantal eommunication of decisions. Sinee they
are not mandetorily required Lo be in the public damein, they should nat B wyed 28
instruments for issuing inporiant savitctumertal decisions. Instead, any cuch decksion should
be widely published sz a natification in the official Gazette of India, as per Vidhi Repart
Anhlysig,

Besides etvironmental laws, there are number of ather regulalory changes ’:I'mlI ate baing
nndertaken in India a5 per Natooal Action Plan oo Climate Chenge {Hﬁ.]"Cﬂ}“ outlining
aight National Missiens on climale change, These ineluce: National Solar KMission'; Katicnal
hjssian for Enhanced Enstgy Efficiency', Natiopal Mission on Sustainablc 'Habinar ',
Fational Waler Mission'?, National Missian for Sushining the Himalayan En::-ﬁy;lemm;

B ytonded Produces Responalblity, OECD, svsilable 2t https fwtnw.oecd o grenwirarinengfexten tid:
o schaesr s pons bty htmeitentcExbemibed % 20Prod ucard 208 e cponcd ity W20 EPRIRI0M: doposath dafhl
Opo%Ineanmeri Miprmducty, (as; seen on 053/2003 )
Fihid '
“Iold ’ :
Apyatlonal Action P an Cllmaete Changs [HAPTC), avallaoe .
" hittpesffatatic gl gav. In/W MtaReadusa et cdocs documenis B2 1/ o 2021121014

& Intarnational Joyursal in Comnerce, IT and Sotlal Selenme

httg-ffipmr.netdn, Emall: [fjmssEgmall.cam
I



- ) I
1
vty natienal Jownal In Commerce, IT and 50083 SCantet

Vohume & [8sle 6, Juree 2022 |S5M; 2394-5702 Impact Fattor: 5.617

Journal Homepage: hipigmenktn, Ereadl- rjmssdgmalleom
Dputie-Blir fear e Meby S8 O sty Utbernakianal Joumat

National Mieston for & Green Indis®; Netional Mission for Sustsinsble Agliculturs™,
Wational Migsion on Steegic Knowledge for Climate Change™. -

Comicmporary Chalkenpes

Tndia hag a large Gamework of environmental laws, regulalions, and cxeculive thstruments
that Jay down an exiensive #et of obligations for buslnesses™ Howeverthe covironmetizl
laws in India ate suffering from multiple lacimas such a8 inconsistent defmitions, ambigoous
legal lisbility, cverlapping clearance processes, contradiclucy penallles and unclear guidinte
far business enterpriess, These are hamparing the effective spplication of P3G n:rin%nm Ity the
giness world. I

O sacial franl, procedural environmental righis, such as the right to acoess environmentsl

informalion and Ihe right 0 pubhe partledpaiion in envirenmental deeision miikLug. {Ind
cxplicit proteerlon in o limited number of environmentsl legal instumenmis — the Ceastal
Repulailon Zane Mofification, the ELA MNobfization and 12 Forest Righix Aer™, However, the
impletnerzatiou of these rightz i3 weak, with several challenges to environmental elegrances
I the Wational Green Tribuos] arguing that the public hearing process set oul in the E1A
Natification was mot 4pproprately cerrled o, Additionslly, smes the £ght to pabtivipale in
environmeritsl decision-making doss vel fimd expliclt statutory protection, (' has hesn
wenkened dwough executive action™,

A songsnsuz has emerged in recert years that snviconmenial, secisl, and gmn’.*:rna;m:v: (ESOH
issmes mre cruclally Impoiant for the corpotals world. Bul what should companies do aboul
investors wha won'l accept lawer retuma in order to Bother ESG gaa]s?ﬂIn a recenl Pol

i .
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Hrtind oy Shnba, Dfweand Weiia & bridula Wi aghauen, Evelrormenral Ly Appllicatkn ard afficacy in the
cormct of busiress & human riphis, VIOH Repost, I 205, avallablie at
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Pontes Gasernann and Wil Jackeor-hiaone, The CEOs ESG MMM, Strategy + Bosinets, A PWIE Publicahon,
08t Deoernbier 2022, avalisble at BEpRswww, pwecomy poansvategy-ondbusiness e o iwd-20273-1 1-
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survey, global investors ploosd ESG-melated guicomes sush oy e ective corponta g:,t:u'eman:ur
and ml:rjm.g;g mmissions réduction amemg their top [ve priedies for hius[nm ]
deliver™. thit 1% went on 1o wy (hey would accept anly a | peccenlage poim or smaller
reduclion in roturaz b advance BSG ohjectives—both those fhat ane relevanl to the business
and lhoze that have a bepebicial impacl oo socisty. And toughly half of that EHUp Yeers

L1

vapecially wnyislding and would nol accopl any decline 3 reound At al P
TP i s - S LD

Tndin's environmental Tews are o lbple, scatkersd, eoniredietocy and issue-specific. Although
Lhey cover a wide range of environmental ssves and impose biry stringsnt lagal pbligations
b bugieees snberprites, they mb be dieult 1 undarstand and vaquire far nwre ——
ierplemeent than are currently made available’, The soviconmental laws thernselvey requice
updating Kk transition fivin a command-and-corurel regitne W onc that is able to anicularc o
vision for the environmwal it desires and the manner in which business enterprises can
beconne parters in achieving much a vishon'',

Futther the Mimstry of Environment, Forest & Climate Change must creale svbaiantive
guidance documents Ffar businexs enferprises fo Cacilileste adeption of cnvironmenizl
complianees MoEFCCmust review the compesilion of pellution conire] bognds as well as the
prueesses for graniivg licenses, pertits and permissicns wnder pollubon oontre. Laws 10
creats poore sxplicll aventes for public participation?.

Apart fram the abovementioned legsl refoms, businesses must ses ESG as a loog-lerm gusl
12 achirve and balance it with short teem profis and successes, Then oaly the Tefirming Legal
ofder will tnsform the budinesses kp be corpplianl with sustainable solutions of ESG.
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